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CURRENT TOPICS AND CASES. 

The year 1896 deserves a white mark in the calendar 
of the judges. Amoog the thirty-six superior judges of 
Quebec Province, including six in the Court of Appeal 
and thirty in the Superior Court — the Vice-Admiralty 
Judge at Quebec and the two judges of the Circuit Court 
at Montreal might also be included — not a single death 
occurred. In fact, the year elapsed without change of 
any kind in the judicial world, except the retirement of 
Mr. Justice Baby from the Court of Appeal and the 
appointment of Mr. Justice Ouimet in his stead. The 
retired judges were equally fortunate, no death having 
occurred among the seven ex-members of the Bench. By 
a singular coincidence the Bench in England was equally 
exempt from mortality in 1896, not a single vacancy 
having been created by death, although three ex-judges 
passed away, namely, Justices Blackburu, G-rove and 
Denman. 



Among the members of the Provincial Bar the deaths 
in 1896 were comparatively few in number, the principal 
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members who have died in Montreal being Mr. L. W. 
Marchand, Q.O., Clerk of Appeal ; Mr. A. H. Lunn, Mr. 
Louis Laflamme, and Mr. Euclide Soy. 



The New Tear's honours, so far as colonial judges are 
concerned, have been wafted to Hong Kong and the 
Punjab, and Canada is not mentioned in the list. The 
Chief Judge of the Chief Court of the Punjab and 
the Chief Justice of the Supreme Court of Hong Kong 
have been knighted, and one Scottish judge, Lord 
Kinnear, receives a peerage. We hope to be able to 
record before long that the Acting Chief Justice of the 
Superior Court at Montreal in this Province has received 
the distinction which was accorded to Chief Justice 
Casault while filling a similar position at Quebec. 



Beal estate agents are distinguished for the persever- 
ance with which they, beset persons who may be sup- 
posed to be willing to sell a piece of land or other 
property. It is extremely desirable, therefore, that in 
the matter of remuneration and commissions they should 
be kept within the rules which apply to ordinary con- 
tracts, and that they should not be permitted to create 
so-called customs or usages which would give them 
rights superior to other persons who are ready and 
anxious to give their services for a consideration. In 
Plummer v. Gillespie, the pretension of the real estate 
agent went so far as to allege that wherever a sale is 
brought about by the agent having called the attention 
of the purchaser to a property, the agent should be 
entitled to a commission, although the owner was not 
aware of his intervciiiion. If this were law, the 
result might be an unseemly scramble among real estate 
agents of the locality whenever a piece of property was, 
or was supposed to be, in the market. Mr. Justice 
Archibald very naturally rejected the plaintiff's preteu- 
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sion, remarking, '* I cannot think that a custom of that 
character can be binding in law. Unless, either expressly 
or tacitly, the proprietor has given authority to an agent 
to sell, I cannot adopt the rule that he incurs the obliga- 
tion of paying a commission." 



Another case of interest, decided by the same learned 
judge, is Cusfion y. Ddorme, In this case the plaintiff, by 
mere inadvertence and in ignorance of the line of his 
property, — ignorance which seems to have been shared 
by his neighbour — built his wall a few inches beyond 
the true division line as subsequently ascertained. He 
had called his neighbour in to see the line drawn, and 
no objection ^as made, but after the wall was erected 
the neighbour complained of the encroachment, and 
asked for the demolition of the wall. The value of the 
land taken does not appear to have been proved, but it is 
certain that it was extremely small, while, on the other 
hand, the cost of the wall was far from being incon- 
siderable. The court, in view of the fact that there had 
been something like acquiescence and renunciation of 
right on the one hand, and that the maxim '^de minimis,'^ 
etc., might almost be applied on the other, declined to 
maintain the action for demolition. 



The Society of Comparative Legislation, founded in 
1894, has issued the first number of the journal the 
main object of which is to record the result of its re- 
searches. Half of the number is occupied by a review of 
the legislation, in 1895, of the sixty legislatures through- 
out the empire. At the suggestion of the society, a num- 
ber of questions were recently addressed by Mr. Chamber- 
lain to the colonies, requesting information as to their 
modes of legislation and the form of their laws. The 
answers obtained are published in the first number of 
the society's journal, and form a valuable f^dition to the 
accessible iaforqiatioju o^ the subject. 
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The Boentgen rays have already proved to be of much 
service in judicial investigations, and have recently been 
used to correct a mistake of justice. A man was con- 
victed of stealing a florin, and was sentenced to nine 
months' imprisonment. He maintained that the coin 
had accidentally slipped down his throat. The X rays 
were applied and the coin was disclosed to view, with 
the xesult that the prisoner was discharged. We pre- 
sume there was no suspicion in this case that the coin 
was swallowed, after the accusation of theft was made, for 
the purpose of manufacturing evidence in favor of the 
prisoner's pretension. 



SUPREME COURT OP CANADA. 

Ottawa, 9 Dec, 1896. 
Quebec] 

Sbnesao v. Vebmont Cbntbal fir. Co. 

Appeal — Finding of court below— Absence of proof — Interference with, 
on appeal — Railway company — Negligence, 
An action was brought by S. against a railway company for 
damages from loss of property by fire from a woodshed on the 
company's premises spreading to the adjoining property of S. 
The Superior Court and the Court of Review both held that the 
origin of the fire was a mystery and that it was not proved to 
have been caused by any fault of the company. On appeal from 
the decision of the Court of Review (Q. R., 9 S. C. 319) : 

Beldt that as there was nothing to show that the judgment 
appealed from was clearly wrong or erroneous the Supreme 
Court would not interfere with it. 

Appeal dismissed with costs. 
• Geoffrion^ Q.C, for the ap])ollant. 

Greenahields, Q.C.y and Lafieur, for the respondent. 



9 Dec, 1896. 
Ex. Adm.] 

The Ship " Cuba " v. McMillan. 

Maritime law — Collision — Rules of the road — R, 8, C, c. 79, s. 2, 55. 
16, 16, 18, 19, 21 to 23 — Compliance with signal — Nerjligence. 
The steamship <* Elliott," from Charlottetown to Sydney, C.B., 
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arrived off Law Point in Sydney Harbour about *7.30 p. m., and 
stopped for a pilot, who came aboard and headed her up channel 
at full speed on a course towards the northerly side, her pi*opeir 
course in a narrow channel. After proceeding awhile the mast- 
head light of a vessel was seen over the southeast bar moving in 
a northerly direction across the mouth of the harbour. Presently 
both side lights became visible also, and all three were seen for 
about ten minutes a point, or a point and a half, on the port bow. 
This vessel was the " Cuba," outward bound, and she saw the 
" Elliott's " red light about two miles off a point or point and a 
half on her starboard bow. Each vessel soon made out the 
other's course. 

The "Elliott" seeing that the "Cuba" kept her bearings for 
some time, with both side lights always visible, further ported 
her helm, and the "Cuba" went further to starboard. When they 
were about a quarter of a mile apart, the "Elliott^s " helm was 
put hard to port, and the " Cuba *' turned sharply to port, shut- 
ting out her red light. When about two cable lengths away the 
" Cuba " signalled by two blasts of her whistle that she was 
going to port. The "Elliott** then reversed her engines, but 
perceiving almost immediately that the bow of the " Cuba " was 
turned to starboard, instead of to port, set them going again at 
full 4peod, hoping to cross clear of the " Cuba's " bow. The 
vessels were, however, too close together, and the •* Cuba's " bow 
struck the "Elliott" a little abaft amidships. 

Held, that from the evidence and finding of the local judge in 
Admiralty, Nova Scotia District (5 Ex. C. E. 135), the vessels 
were not end on o^:." meeting " ships nor " crossing " ships with 
the lights red to green or green to red, but they were " passing " 
ships, one side-light of the " Elliott " being seen dead ahead of 
the " Cuba." In such case there is no statutoiy rule imposed as 
unless the course is changed, the vessels must go clear of each 
other; it is governed by the rules of good seamanship. The 
"Elliott," therefore, violated no statutory rule in porting her 
helm, and acted consistently with good seamanship. 

Heldf further, that the "Cuba" was in fault in persisting, 
without good reason, in keeping on the wrong side of the fair- 
way; in starboarding her helm when it was seen that the 
" Elliott's" was hard to port with the vessels rapidly approaching ; 
and, after signalling that she was going to port, in reveraing her 
engines whereby her head was turned to starboai'd. 
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Beld^ also, that though the '* Elliott " may have violated the 
statutory rule requiring her to slacken speed or stop and reverse 
if necessary when approaching another vessel so as to involve 
risk of collision, yet as the omission to do so would have led to 
no injurious consequences if the '' Cuba" had acted in conformity 
with her signal, she was not for that reason responsible for the 
accident. S. 8. C. ch. 79, s. 5. 

The rule as to steam vessels keeping to theii* starboard side of 
a nan*ow channel does not override the general rule of navigation. 
The "Leveiington" (11 P. D. 117), followed. 

Appeal dismissed with costs. 
MelUshy for the appellant. 
Morris, Q.C., for the respondents. 

Nova Scotia.] 9 Dec, 1896. 

McLaughlin v. MoLbllan. 

In Be Estate of John A. P. MoLellan, deceased. 
Will — Execution of— Testamentary capacity — Mental condition of 

testator. 

In proceeding before a Court of Probate to prove a will in 
solemn form, evidence was offered to show that the testator 
when he gave instructions for the preparation of the will and 
when he executed it, was not possessed of testamentary capacity. 

Meld, affirming the decision of the Supreme Court of Nova 
Scotia (28 N. S. Bep. 226) that although the testator suffered 
from a disease that induced drowsiness or stupor, and when he 
gave the instructions and executed the will was in a drowsy 
condition, and there was difficiilty in keeping his mind in a state 
of activity so as to ascertain what his wishes were, yet as it 
appeared that he undei-stood and appreciated the instructions he 
gave and the document itself when read over to him, it was a 
valid will. 

Appeal dismissed with costs. 

MelUsh for the appellant. 

Lavrence for the respondents. 

Ontario] 9 Dec., 1896. 

CiTT OF Toronto v. C. P. Et. Co- 

Municipal corporation — By-law — Assessment — Local improvements 
— Agreement with owners of property— Construction of subway— 
Benefit to lands. 
An agreement was entered into by the corporation of Toronto 
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with a railway company and other property owners for the con- 
Btraction of a subway under the tracks of the company ordered 
by the railway committee of the Privy Council, the cost to be 
apportioned between the parties to the agreement. In connection 
with the work a roadway had to be made, a part of which 
fronted on the company's lands, and which when made, cut off 
to some extent the lands from abutting as before on certain 
streets, and a retaining wall was also found necessary. By the 
agreement the company abandoned all claims to damages for 
injury to its lands by construction of the works. The city passed 
a by-law assessing on the company its portion of the cost 6f the 
roadway as a local improvement. 

Held, that to the extent to which the lands of the company 
were cut off from abutting on the streets as before the work was 
an injury, and not a benefit to such lands, and therefore not 
within the clauses of the Municipal Act as to local improve- 
ments ; that as to the length of the retaining wall the work was 
necessary for the construction of the subway and not assessable ; 
and that the greater part of the work, whether or not absolutely 
necessary for the construction of the subway, was done by the 
corporation under the advice of its engineer as the best mode of 
constructing a public work in the interest of the public, and not 
as a local improvement. 

Meld, further, that as the by-law had to be quashed as to three 
fourths of the work affected, it could not be maintained as to the 
residue which might have been assessable as a local improvement 
if it had not been coupled with work not so assessable. 

Notice to a property owner of assessment for local improve- 
ments under sec. 622 of the Municipal Act, cannot be proved by 
an affidavit that a notice in the usual form was mailed to the 
owner ; the court must, upon view of the notice itself, decide 
whether or not it complied with the requirements of the Act. 

In the result, the judgment of the Court of Appeal (23 Ont. 
App. B. 250) was affirmed. 

Appeal dismissed with costs. 

Bobinsorif Q.C, and Caswell, for the appellant. 

Armour, Q.C, and MacMurchy, for the respondent 
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QUEEN'S BENCH DIVISION. 

London, 16 December, 1896. 

HiNDLB V. BiRTWISTLE (31 L.J.) 

Factory and Workshop Acts — Dangerous parts of machinery — 
Omission to fence — LiahiWy, 

Case stated by the Bccorder of Blackburn. 

Messrs. Hindle, who were cotton manufactarers, were con- 
victed by the magistrates of Blackburn for neglecting to fence a 
certain dangerous part of the machinery in their factory — to 
wit, the shuttles. It appeared that a shuttle flew out of one of 
the looms in the factory and injured a weaver, but the evidence 
showed that such an accident might arise either from negligence 
of the weaver or from some foreign eubslance accideatally 
getting into the shuttle race, or from some defect in the yarn. 
By section 5 of the Factory and Workshop Act, 1878, and sec- 
tion 6 of the Factory and Workshop Act, 1891, '* all dangerous 
parts of the machinery '* in a factory are required to be securely 
fenced. 

The Becorder quashed the conviction. 

The Attorney-General (Sir R. Webster, Q.G.), H. Sutton and L. 
Sanderson for the appellant. 

Sir E. Clarke, Q,G., and E, Sutton for the respondents. 

The Court (Wills, J., and Wright, J.,) wcfre of opinion that 
the above sections were not restricted to machinery which was 
dangerous in itself, but applied equally to machinery from which, 
in the ordinary course of working, danger might reasonably be 
anticipated. They therefore remitted the case to the learned 
Kecoi*der. 

COURT OF APPEAL. 

London, Nov. 28, 1896. 
Before Lord Ecjssell, L.C. J., Lindlby, L.J., Smith, L.J. 
In re Robinson. Wright v. Tug well. (31 L. J.) 

Charity — Endowfnent of Church — Continuing condition^Ecclesias- 
tical Law— Public worship — Preaching — Black gown. 
Appeal from a decision of North, J. 
Mi's. Robinson by her will gave a legacy of l,500t towaixis an 
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endowment for a proposed church at Boscomhe, Bournemouth, 
and, amongst other stipulations, she made it an 'abiding condition 
that the black gown shall be worn in the pulpit unless there shall 
be any alteration in the law rendering it illegal/ and that any 
new incumbent should sign the conditions. The church was 
built, and dedicated to St. John the Evangelist, and in 1895 it 
was consecrated. In 1891 a question arose, on the further con- 
sideration of an action brought to administer the estate of the 
testatrix, how the legacy, if payable, was to be paid ; and North, 
J., held that the condition as to the black gown was not impos- 
sible, bat that it was a continuing condition, and that the IfiOOl, 
must be carried over to a separate account, with liberty for the 
incumbent to apply for payment of the income to himself if he 
performed the conditions. The case is reporte 61 Law J. Rep. 
Chanc. 17 ; L. R (1892) 1 Chanc. 95, 

The Rev. S. A. Selwyn, the incumbent, now applied for pay- 
ment to him of the dividends which had accumulated since 1891, 
and for an oi*der that future dividends should be paid to him as 
long as he remained incumbent. The executor objected to this 
on the ground that Mr. Belwyn had not signed the conditions, 
and that he did not preach in a black gown. Mr. Selwyn replied 
that he was ready to sign the conditions, but that the wearing of 
a black gown was illegal, and that that condition therefore failed, 
so that he was entitled to the dividends as a legacy of personalty 
released from the condition. North, J., refused the application, 
and the incumbent appealed. 

Their Lordships dismissed the appeal. They said that there 
was no statute, rubric, advertisement, injunction, or canon which 
prescribed that to preach in the black gown was illegal ; and for 
three centuries down to a comparatively recent date there had 
been continual use of it by clergymen of the Church of England 
when preaching. The ca.se of Bidsdale v. Cliftorij 46 Law J. Rep. 
P. D. & A. 27 ; L. R. 2 P. Div. 276, did not decide that the use of 
the black gown in preaching was illegal. It contained no 
allusion to the black gown or to preaching. The sermon did not 
form part of the administration of the sacrament of the Lord's 
Supper. Neither could preaching be regarded as one of the other 
rites of the church within the words of the advertisement of 
Queen Elizabeth. The warrant in law Tor the black gown was 
constant user for centuries. 
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THE LEGALITY OF THE BLACK 00 WK 

Tho docisLon of the Coart of Appeal last week, in Wright v. 
Tugweli^ affirmin^^ the legality of the black gown in the Anglican 
pulpit, is another illustration of the fact that the Queen^ through 
her Courts, is supreme over all ecclesiastical persons and things 
within the realm. As regards the Church of England, this 
supremacy springs primarily from the Act of Supremacy, inter- 
preted and corroborated by the articuU cleri. Apart from this 
aspect of the case, the affirmance by the Court of Appeal of the 
legality of the black gown possesses very considerable intrinsic 
legal interest. It limits definitively the range of the judgment 
of the Privy Council in Ridsdale v. Clifton to the vestments 
which may be worn during the administration of the Holy Com- 
. munion, and, what is more important still, it involves the con- 
clusion that preaching is no part of the Communion Office. The 
former of these results — if one may say so without any disparage- 
meni to the persistence and ingenuity with which tho contrary 
opinion was argued — was inevitable. The obiter dicta of the 
Privy Council in the Ridsdale Case may go farther. But the 
ratio decidendi is clearly confined to the celebration of Com- 
munion. The severance which the Coui-t of Appeal havo now 
effected, however, between the sermon and the Communion 
Office is distinctly startling. But we believe it to be legally and 
historically justifiable, not to speak of the notorious facts as to 
the times and seasons and the places in which the sermon in 
this country used to be delivered. The result, however, may be 
to give a decided impetus to the use of other and, as some might 
think them, more exceptionable vestments than the black gown. 
Possibly it may raise the whole vestment controveray, which 
many ecclesiastical experts regard as the next issue on which 
the ecclesiastical Courts will have to adjudicate. — Law Journal^ 
(London). 

INTRAMURAL INTERMENTS, 

Both in Canada and in England the decease of an archbishop 
and his interment in his cathedral'church, have directed attention 
to the above subject. The following from the Londm, Law Jour- 
nal, will therefore be of interest : — 

The revival in the case of the lamented Primate of the medi- 
teval custom of burying a prelate in his cathedral church natur- 
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ally suggesta a consideration of the past and present position of 
the law in reference to intramural interments. At common law 
every parishioner had a right to interment in the parish church- 
yard. It does not seem probable that at any time a common 
law right existed to burial within a church. In fact, it is most 
probable that the modern practice of placing cemeteries without 
the limits of the town actually existed in early Saxon days. 
Some time or other, however, before the time of Edward the 
Confessor, the practice of intramural interments had sprung up 
and was checked by a canon of uncertain date (Spel. Cone. 559, 
n. 9), which, whatever its legal force, practically regulated the 
law until modem times. It laid down that to prevent the con- 
version of churches into charnels, the privilege of intramural 
burial should be restricted to priests and holy men. At common 
law the parson only had the power to give permission for such 
burial, and even he could only give permission for the particular 
burial about to take place, and could not confer a general right- 
To this rule there was, however, an exception. Although before 
the Norman epoch intramural interments took place within the 
nave, and it was only after Lanfranc's time that vaults within 
the chancels seem to have been sanctioned, the right of burial in 
a chancel may be at common law prescribed as belonging to a 
messuage. ** Upon the foundation of fi-eehoid the common law 
has one exception to the necessity of the leave of the parson — 
namely, when a burying place within the church is prescribed 
as belonging to a manor-house, the freehold of which they say is 
in the owner of the house, and that by consequence he has a 
good action at law if he is hindered to bury there.'* (Gibs. 453 ; 
Brooke Little, *Law of Burials,' p. 20). The incumbent could 
not at common law grant any part of the church or churchyard 
for the purpose of a vault for an individual or a family without a 
faculty. To come to modern legislation. So far as modern 
churches are concerned the practice is chiefly regulated by 58 
Geo. III. c. 46, B. 80, and 11 & 12 Vict., c. 63, s. 83 (repealed and 
I'e-enacted by section 43 of the Public Health Act, 1875, part 3, 
schedule 5), which latter Act forbids the making of any vault or 
grave within any church built subsequently to August 31, 1848. 
As to other churches, under 14 & 15 Vict., c. 185, which applied 
only to the metropolis, section 5, all bu ials in any place pro- 
hibited under that Act by an Order in Council are prevented, an 
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exception subject ta a license from the Secretaiy of State being 
made in favour of any pei*son8 possessing by any faculty, usage, 
or otherwise, a right of interment in any church, churchyaixl, or 
graveyard, excepted by such Order. Section 8 exempts from 
these provisions Westminster Abbey and St. PauFs, subject to 
the royal assent being obtained. By 16 & 17 yict., c. 134, s. 37, 
which applies to the burial of the dead outside the metropolis, no 
burial is to take place within any church, chapel, chui'chyai'd, or 
burial place, after an Order in Council closing the same. Section 
4 of this Act makes a provision Identical to that contained in the 
Metropolitan Act as to the reservation of existing rights. Can- 
terbury Cathedral being closed under the provisions of this Act, 
the late Primate will be buried by the permission of a family 
whose prescriptive rights have been reserved under this last 
mentioned section, with the consent of the Secretary of State. 



HANDCUFFING ACCUSED PERSONS, 

There is apparently a vast amount of ignorance in the police 
force thi'oughout the country with reference to the power of a 
constable to handcuff an accused person arrested on suspicion ; in 
other words, any person who has not yet been put upon his trial. 
In another part .of this week's issue will be found a note of a case 
in which the question was raised as to the conduct of the police 
in chaining prisonei-s who had not yet been put upon their trial 
when they are being taken through the streets. A prisoner 
complained before tho Manchester magistrates that this had been 
done to him, and Mr. Armitage (the chairman) characterized 
this degrading system as being illegal and most improper. Mr. 
Armitage is quite right. As far back as 1825, it was laid down 
in Wright v. Courts 4 B. & C. 596, that handcuffing could only be 
justified in cases where it is necessaiy to prevent the prisoner 
from escaping when he has attempted to escape. In the un- 
reported case of Norman v. Smith, tried at tho Manchester 
Assizes in 1880, a plaintiff was awarded £15 damages for being 
wrongfully handcuffed. Last year in Regw. Taylor^ 59 J. P. 393, 
the Loi-d Chief Justice observed that "handcuffing was only 
justifiable where reasonable necessity existed, and if it were 
resorted to in the absence of such necessity, the person so treated 
might bring an action to recover damages for such a grievous 
indignity." The grievance of which the Manchester prisoners 
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complained was equally degrading and the indignity equally 
grievouB. Where the prisoner is a man of notoriously bad char- 
acter, or violent or dari'gerous, or where he threatens or assaults 
the constable, or where, perhaps, the offence of which he is 
charged is of a grave nature, the constable would be justified in 
handcuffing him. In the ab^sence of such reasonable grounds, 
prisoners should not bo handcuffed. In cases of drunkenness and 
trivial offences, they certainly should not be handcuffed unless 
they come within the exceptions mentioned above. Females and 
aged or infirm persons should not be handcuffed. It will be per- 
missible, however, to depart from these limitations where there 
is any attempt made to escai)e.—JM6^<c<; of the Peace. 



REGENT UNITED STATES DECISIONS. 
Damages. 

One who procures the discharge of an employee not engaged 
for any definite time, by threatening to terminate a contract 
between himself and the employer which he had a right to ter- 
minate at any time, is held, in Ray croft v. Tayntor (Vt.) 33 L. 
B. A. 225, to be not liable to an action by the employee for 
damages, whatever motive may have prompted him to procure 
the dischaj'ge. 

Express company. 

The power of an express company to establish limits beyond 
which it will not collect or deliver packages carried or to be 
carried by it is sustained, in Bullard v. American Express Co.^ 
(Mich.) 33 L. S. A. 66j as ai^ainst a person who has knowledge 
of such limits; and it is hold immaterial that the limits extend 
farther from the office in one direction than in another. A note 
to the case reviews the authorities on the duty of an express 
company as to the delivery and collection of packages. 

Negligence. 
An intoxicated pereon who refuses to go into a car when there 
is standing room inside, but goes down upon the steps of the^lat- 
forra without the knowledge of the conductor or other person in 
charge of the train, after he has been several times requested to 
come inside, and loses his balance when the car lurches in round- 
ing a curve, is held, in Fisher v. West Virginia c0 P. R. Co. (W. 
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Ya.) 33 L. R A. 69, to be guilty of such negligence on his part 
as will preclude any recovery against the can'ier. (lis intoxi- 
cation is held to be no excuse for his contributoiy negligence. 

Liability of a street railway company for the injuries received 
by a young woman who became suddenly ill while on the car 
and, after twice requesting the conductor to stop it so she could 
get off, and on his failing to do so, became frightened and dazed 
on becoming worse, and staggered towai'ds the rear of the car, 
and fell through the door unconscious, is held, in JIdcGann v. 
Newark dk 8. 0. JR. Co. (N.J.) 33 L. R A. 127, to be a question 
for the jury, involving questions of negligence of the carrier, her 
contributory negligence, and the proximate cause. 

The liability of an electric railway company for the death of a 
boy less than eight years old who was struck and killed by a car 
in crossing the street behind a car that was standing, when no 
signal of the approaching car was given, although he did not 
look for it, is held, in Consolidated Traction Co, v. Scott (N. J.) 33 
L. R A. 122, to present questions for the jury as to the negli- 
gence and contributory negligence ; and the court held that it 
was not per $e negligence for one to cross the track of a street 
railway in a city street without stopping to look and listen. 

Telegraph company— Libel. 

The liability of a telegraph company for i>ending a libellous 
message is adjudged in Peterson v. Western Union Telegraph Co, 
(Minn.) 33 L. R A. 302, where the message was on its face bus 
coptible of a libellous meaning and there was evidence to show 
that it was published maliciously. 

Tomb^ Rights in. 

The owner of a tomb who has permitted the remains of the 
dead to be depoHited therein on his assurance to the relatives that 
it might be a permanent resting place is held, in Choppin v. 
Dauphin (La.) 33 L. B. A. 133, to be without rightful authority 
to cause the removal of the remains therefrom. 

A trademark in the term " Syrup of Figs," for a medicine 
described as the laxative and nutritive juice of figs, is denied pro- 
tection in California Fig Syrup Co, v. Frederick Steams & Co., 
(C. C. App. 6th C.) 33 L. R. A. 56, on proof that the fig juice 
was not an essential part of the medicme, but was used merely 
as a basis for the name. 
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LONQE VITY OF LA WYER8, 

The patriarchal age of ninety-seven, to which Sir James 
Bacon had attained, will recall to recollection some well-known 
instances of longevity in the cases of eminent members of the 
Bench and Bar. Sir Edwaixl Coke, who died in his eighty-third 
year, was seventy-eight when he suggested, in 1628, the famous 
Petition of Sight, which he succeeded in carrying thi'ough the 
House of Commons, whose chair he had filled in 1593 — five-and 
thirty yeara previously. Again, the famous Serjeant Sir John 
Maynard, in 1689, who, in his eighty-ninth year, was selected, 
notwithstanding his great age, to fill the post of First Commis- 
sioner of the Great Seal. Two references made by Sir John 
Maynard to his yeai"8*are worthy of immortality. On one 
occasion, when arguing before Jeffreys, he was told by that 
judge that '' he had gi*own so old as to forget his law." '' Quite 
trae, my Lord," was the reply, ^- 1 have forgotten more law than 
ever you knew." Again, when paying homage as leader of the 
Bar to William III., the King, amazed at seeing a man who had 
been a conspicuous member of Parliament in the reign of James 
I., said, '^'Mr. Serjeant, you must have survived all the lawyers 
of your standing." ** Yes, sir," said the old man, " and but 
for your Highness I should have survived the laws, too." In 
the present century, two occupants of the wooUack have reached 
their ninetieth year. Lord Lyndhurst was born in 17^72; he 
died in 1863. Loi*d Brougham was born in 1778 ; he died 
in 1863. On the Irish Bench and at the Irish Bar there 
have been some striking instances of longevity. The Eight Hon. 
James Fitzgerald, who filled the post of Prince Serjeant, an 
office now abolished, which had the precedence of the Attorney- 
Geneitilship, was upwards of ninety at his death in 1830. 
Again, the Bight Hon. Thomas Lefi^oy, who was Lord Chief 
Justice of Ireland from 1852 to 1866, was, on his retirement fi-om 
the Bench in the latter year, ninety-one years old. He survived 
till 1869. Loixi Norbury, an Irish Chief Justice of the Common 
Pleas, from 1800 till 1827, died in 1831, in his ninety-second year. 
The first Loi-d Plunket, an Irish LoM Chancellor, lived to enter 
on his ninetieth year, and the late Right Hon. Francis Black- 
burne was in his eighty-sixth year when, in 1866, he was 
appointed for the second time to the pout of Lord Chancellor of 
Ii-el^nd.-rri/aip Tivfie^ {London), 
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GENERAL NOTES. 

The Decline of Winding-up Business. — A tone of sadness 
pervaded the Inspector-Generars report in winding-up. Vice, not 
virtue, seems to triumph. Companies create fictitious capital to 
obtain credit from the trading community, others begin business 
knowing their capital insufficient ; traders form one-man compa- 
nies to evade bankruptcy; the public examination section is a 
dead letter ; worst of all, companies do not want to be wound up 
compulsorily; only the small fishes come to the net. This is 
true. For fifty companies that are wound up by the Court, there 
are 900 that wind up voluntarily. Even if a winding-up petition 
is presented it is withdrawn. Anyone who attends petition day 
in the winding-up Court must be struck with this. Petition after 
petition is settled. Sometimes, if there is a suspicion of collusion) 
a petition stands over to see if another creditor will take it up ; 
but another creditor never does. Indeed, Mr. Justice Williams 
has more than once expressed an opinion that the chief utility of 
a winding-up has gone with the public examination. But it is in 
vain to lament. If the annals of winding-up, and of bankruptcy 
too, testify to anything, it is to the preference of Englishmen, 
whether they are shareholdere or creditors, for managing their 
own affairs ; and it is a healthy instinct. — Law Journal (London). 

Proxies on a Show op Hands. — The old common law mode 
of voting by show of hands is a rough-and-ready way of taking 
the sense of a meeting, but it has the groat merit of enabling the 
company to get quickly through business which would be intoler- 
ably delayed if the whole constituency of the company had on 
each occasion to bo consulted. The effect of admitting proxies 
on a show of hands, as was done In re Bidwell Brothers, would bo 
to introduce this evil in a modified form. If one member brought 
proxies for use on a show of hands, another would do so too; 
each would hold up a sheaf of proxies, and the chairman would 
have the ta-sk of examining each proxy and holding an informal 
poll. Voting by show of hands would vanish. It is therefore 
matter for congratulation that the Court of Appeal should have 
vetoed this new-fangled practice — Ernest v. The Roma Gold Mines 
Company. What weighed with the Court in In re Bidwell Brothers 
was, that if the proxies there had been disallowed there would 
not have been enough to demand a poll. The answer is that if 
shareholdei's will not take the trouble to go to a meeting, they 
must expect thosQ who do to get an advantage over them. — 76, 
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CURRENT TOPICS AND CASES. 

The year begins with some changes on the English 
bench. Lord Justice Kay, after an illness of several 
months, has been compelled to retire from the Court of 
Appeal. Lord Justice Kay was appointed to the bench 
in 1881, as a judge of the Chancery Division, and some 
years ago was promoted to the Court of Appeal. His 
successor, Mr. Justice Chitty, has also been promoted 
from a lower court, he having been appointed to the 
bench in the same year as Lord Justice Kay. He is sixty- 
eight years of age, and his judicial service having ex- 
ceeded fifteen years he is now entitled to retire with a 
pension ; but instead of retiring he proceeds to the dis- 
tinguished position of a Lord Justice of Appeal. Lord 
Justice Chitty is descended from a line of legal ancestors, 
both his father and grandfather being prominent lawyers. 
Mr. Byrne, Q C, is to fill the vacancy created by Mr. 
Justice Chitty's promotion. 

It is not generally known that by a curious survival 
from a more ancient order of things, juries in felony cases 
in England have to be locked up when the case is not 
concluded at the time the court rises. The judge has no 
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discretion. It is surprising that a rule apparently so 
unnecessary, and in some cases entailing considerable 
hardship, should have been tolerated so long, and it is 
equally surprising that when it is at last proposed to 
modify it by giving the judge a discretion, one of the 
superior judges writes to the newspapers disapproving of 
the suggestion. To add to the absurdity, the accused 
may go out on bail while the jury are kept under lock 
and key. The distinction between felony and misde- 
meanour has been wholly abolished in Canada, (article 
685, Criminal Code) and in this particular we have antici- 
pated a reform which will probably be adopted before long 
in England. The distinction, it is stated, has had some 
strange consequences. In the Tichborne case, for example, 
the idea of trying the accused for forgery had to be 
abandoned because it would have been impossible to keep 
a jury locked up so long. The extract from the Imperial 
Commissioners' report given by Mr. Justice Taschereau 
under Article 635 seems to favor the change. 

In Salomon v. Salomon, the House of Lords, (16 Nov.) 
reversing the decision of the Court of Appeal, (L. R. 1896, 
2 Chanc. 823 ; 64 Law J. Rep. Chauc. 689), laid down 
the important principle that where a trader, who is sol- 
vent, converts his business into a limited liability com- 
pany, and all the statutory requirements for the constitu- 
tion of the company are fulfilled, the court is not entitled 
to speculate on the motives which induced the trader to 
turn his business into a company, or to impose conditions 
as necessary to the validity of the company which are 
not found in the statutes. The mere fact that the trader 
is virtually sole owner of the concern, the other share- 
holders having only a nominal interest, does not authorize 
the court to rescind the agreement for the sale and pur- 
chase of the business. The late Sir G-eo. Jessel long ago 
asked whether any good reason could be assigned why 
one person should not trade with limited liability. Why 
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should not a man say, ^^ I wish to start a steam laundry 
business with JC10,000, and I give notice to all the world 
that I will not be liable beyond that sum." Why should 
the common law prohibit such a contract ? Is a man 
obliged to risk his whole fortune in any trade he embarks 
in ? The objection seems to be the facilities for fraud 
which might be provided, but to meet this objection some 
distinguishing mark might be devised for traders of 
this class, similar to that proposed by the late Lord Bram- 
well when he suggested the word ** limited" after com- 
pany titles — a happy thought which was adopted. 

The solicitors' managing clerks have an association in 
London, and on a recent occasion the members had the 
honour of entertaining at dinner four of Her Majesty's 
superior judges — Sir Francis Jeune and Justices Keke wich, 
Romer and Lawrance — as well as several prominent 
Queen's Counsel. A good many compliments were ex- 
changed between the guests and their hosts, and Mr. 
Justice Kekewich remarked, in replying to the toast of 
" Her Majesty's Judges," that he looked back upon the 
time he spent in a solicitor's office as one of the most 
pleasant and instructive in his life. 



" Duties on Successions" is the title of a useful little 
handbook compiled by Mr. W. B. Lambe, collector of 
provincial revenue, Montreal (Wm. Foster Brown & Co., 
publishers). It contains tables of the duties payable to 
the treasury department on transmission of property after 
death, whether by will or intestacy, with the text of the 
statutes, in English and French, and forms of declarations. 
The public generally will appreciate this handbook. 



Someone has calculated that in order to read the law 
reports which appear in the United States, a lawyer 
would have to spend seven or eight hours a day, and 
keep at it every day of the year. How valuable, then, an 
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index to this great volume of printed matter! The 
Greneral Digest, American and English, (Lawyers' Co- 
operative Publtehing Co., Rochester, N. Y.,) now publish- 
ed quarterly, undertakes to do this, and includes also all 
current case law, English and Canadian. The first part, 
up to October, 1896, contains five hundred double-column 
pages. 

HOUSE OF LOKDS. 

London, U Decomber, 1896. 

Gluttons (Appellants) v. Attknborouqh & Sons 
(Respondents) 31 L. J.) 

Bill of exchange — Cheques payable to ^fictitious or nan-existing per- 
sons' — Forged indorsement — Fraud — Negligence— Duty to holder. 

By a system of fraud extending over eight years the appel- 
lants' clerk obtained cheques drawn by the appellants to the 
order of a non-existing person for work never executed and for 
goods never supplied. These cheques he stole, and indorsed in 
the name of a non-existing payee, and paid them to the respon- 
dents, pawnbroker, who gave value for them, partly in money, 
partly in goods, at intervals during the whole period of eight 
years. All the cheques were honoured by the appellants' bankers. 
The appellants sought to recover the proceeds of these cheques 
from the respondents as money paid under a mistake of fact. 
Held, that the appellants were not entitled to recover. 

Their Lordships (Lord Halsburt, L.C, Lord Macnaghten, 
Lord Shand, and Lord Davey) affirmed the decision of the 
Court of Appeal (64 Law J. Rep. Q. B. 627 ; L. R. (1895) 2 Q. 
B. TOT), and dismissed the appeal with costn. 



C/Orporations. — Expulsion op Members. — Relator, a member 
of a club incorporated for social purposes, being dissatisnod with 
the rejection of a candidate for membership, sent a circular to 
the other members, setting forth the rejection and urging the 
calling of a special meeting. Relator was notified to appear 
before the board of dii*ectors and give an explanation of his con- 
duct. He appeared, was heard, and was expelled. Heldy that a 
mandamus would issue to review the proceedings of the board of 
directors. People v. Up-Town Assoc, 41 N. Y. Supp. 154. 
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THE CASE OF CZYNSKL * 

Criminal proceedings against a man by the name of Ceslav 
Lubicz-Czynski, on the charge of having had recourse to hyp- 
notic suggestions in oi-der to win the affections of a woman of 
high social position, and obtain her consent to live with him in 
illicit intercourse, and subsequently to marry him after he had 
subjected her to his will, imposed upon her by his power of 
hypnotization, were recently instituted in one of the higher 
courts of the city of Munich, Bavaria, and conviction secured on 
that charge. Hypnotism has figured in courts of justice here 
and abroad in a number of cases, but only as far as I am aware 
as a defensive plea, in justification of criminal acts, committed, 
as claimed, under the influence of the will of some other person, 
who, by suggestion, made the criminal actor a willingless instru- 
ment of criminal design, and compelled the commission of a 
criminal act, for which the accused could not be held responsible 
and which he was powerless to resist. But in this case the pnn- 
cipal, the hypnotizer, was tried for using his art for illegitimate 
and criminal purposes, convicted upon the charge, and sentenced 
to imprisonment, after a protracted trial, upon the evidence and 
the rendering of opinions of eminent scientists. For the first 
time, I believe, has hypnotism been thus recognized in legal pro- 
ceedings as a factor in the human will, as a psychological power 
for evil, scientifically defined, and with which the administration 
of justice will have to deal whenever accusation or defence shall 
resort to the plea of hypnotic influence or suggestion. 

The case as tried before a court and jury in Munich, beginning 
on the 17th of December, 1894, and lasting fop three days, is of 
sufficient interest to medico-legal science for extensive notice. 
It appears from the recoi-d of the proceedings that Ceslav 
Lubicz-Czynski, a native of Turzenka, District of Wai^saw, 
Eussia, Poland, 36 years of age, had lived in Cracow until the 
year 1890, as private teacher of the French language, where he 
also figured as an expert in eflecting cures by the means of 
magnetism and hypnotism, a method, as he announced in 
circulars and advertisements, of his own discovery. He was 
married, but about that time he left his wife and lived together 
with a woman by the name of Justine-Marger, with whom he 

♦Paper read before the Medico-Legal Congress, September 6th, 1895, 
by Moritz EUinger, secretary of the Medico-Legal Congress, and printed in 
the Medico-Legal Journal, New York. 
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had a child. In 1892 the pair went to Posen, and in that city, 
as well as in smaller towns of Prussian Poland, he delivered 
lectures on hypnotism^ occultism and cognate subjects. He did 
not succeed very well, but kept on, gave public exhibitions of 
his hypnotic power, and claimed to be able to cure every disease 
however hopeless it may appear. He also gave exhibitions pre- 
tendedly for the benefit of chai-itable objects, but as he invariably 
pocketed the money himself, he was expelled from Pi'ussia in 
1893. In April of that year he transferred his field of operations 
to Saxony, and its capital, the city of Dresden, where he also 
announced in the public press the wonderful powers which he 
possessed and which enabled him to effect wonderful cures. 

One of these announcements came under the eye of Hedwig 
von Zedlitz, a member of one of the oldest families of the German 
nobility, a spinster, 38 years of age, of unblemished private 
character and strict religious habits and disposition. She 
suffered from pains in her head and stomach, and she applied to 
Czynski for relief. He treated her by placing his hands upon 
the part of her body, which she pointed out as the seat of pain, 
and also prescribed medicine for her. The relations of Czynski 
and his patient grew more intimate with every visit which he 
made to her rooms, or her visit to hi^ rooms, until their engage- 
ment, which, however, was kept secret, because Czynski declared 
that political considerations demanded it. He told his affianced 
lady love that he was the last offshoot of a princely family of 
Lithuania, and for that reason the public announcement of his 
betrothal and marriage might cause some unpleasantness; a lad}'^ 
of the best Dresden connections with whom he enacted the role 
of Joseph against Potiphar, might plan revenge, etc. He also 
claimed to be the last scion of a ducal family, the Prince of 
Swiatopelk. The engagement with Baroness von Zedlitz induced 
him also to discharge the woman he lived with, the mother of 
his child, on the plea that his first wife was coming back, and 
that he would take stops to secure a divorce, for which purpose 
he abandoned the Catholic faith and joined the Protestant 
Church. 

At the end of .January, 1894, Baroness Zedlitz made a journey 
to Switzerland and Czynski took up his residence at St. Gallen, 
from which place the cards announcing the engagement of the 
parties were sent out. The marriage was to take place in secret, 
:r. Munich, for which place the Baroness set out on February G. 
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In the meanwhile C. went to Vienna and secured the services of 
an old acquaintance of his, a certain Stanislaus Wartalsky, pro- 
mising him a good position on one of the domains of his future 
wife, assuring him that his wife was in full agreement with what 
he was doing, and what he wanted his friend to do ; namely, to 
personate a Protestant clergyman and to perform a spurious 
marriage ceremony. Wartalsky made his appearance as pro- 
mised, and was received at the railway depot by C. On the day fol- 
lowing, Wartalsky was introduced at the Hotel ** Europaeischor 
Hof " to Baroness von Zedlitz as Dr. Wertheman, pastor of the 
Protestant Church, and on the 8th of February the marriage was 
duly pei*formed in one of the rooms of the hotel. The pretended 
Dr. Wertheman wore the robe of a Protestant clergyman. At 
the table before which the bridal couple kneeled stood a crucifix, 
with two candlesticks and a ritual, which the clergyman had 
bi-ought with him from Vienna. Wartalsky, alias Dr. Wer- 
theman, read off an address from a paper, put to the couple the 
prescribed questions, which they answered with a loud " aye," 
after which he put the wedding ring on their fingers and pro- 
nounced his blessing. There were present as witnesses the 
Court Jeweller, Paul Merck, a Mrs. Elizabeth Eudolf, companion 
of the Baroness, and a chambermaid. Wartalsky left a marriage 
certificate, for which he used the form as prescribed in the 
diocese of Salzburg, which both of them signed. The words 
•* Catholic I'eligion ^' were stricken out, and the words " Augs- 
burg confeasion" substituted. A wedding breakfast followed, 
during which Wartalsky toasted the duke and duchess, and 
Czynski showed his wife a telegram which, he said, came from 
the Austrian Chancellor Kalnoky, conveying congratulations. 

When the father and brother of Baroness Zedlitz, the latter of 
whom held a position in the heraldry office at Berlin, heard of 
these proceedings, they applied to the police authorities, and a 
week after the pretended marriage Czynski was placed under 
arrest. 

After a number of protracted examinations, the following 
indictment was preferred, to the principal points of which 
Czynski pleaded " not guilty : *' 

1. To have put Baroness von Zedlitz, by means of hypnotism 
and suggestion, in a condition of loss of will power, and in which 
she, without the power of asserting her own will, became subject 
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to his will, and that he abused her in that condition for illegiti- 
mate sexaal intercourse. 

2. That he induced Wartalsky, by the promise of financial 
gain, to perform a function which can only be performed by a 
pei*fion properly authorized. 

3< That he passed over to the brother of the Baroness von 
Zedlitz a document which was a fraudulent marriage certificate, 
for the purpose of securing thereby the financial advantages 
which the connection with Baroness von Zedlitz, who is a person . 
of considerable wealth, would give him. 

The testimony of the witnesses given during the trial is of 
great interest in a medico-legal sense, but I must confine myself 
to the principal points, especially to the testimony of the accused 
and his intended victim, and to some extracts of the opinions of 
the experts. 

The manner of his becoming acquainted with Bai*ones8 von 
Zedlitz, and of his qualifications for the performance of pro- 
fessional cures by training and education, he describes in sub- 
stance as follows : — 

" I was teacher at the gymnasium of Cracow, and in former 
years a student at the univereity of that city. I took a great 
interest in the subject of hypnotism, studied it thoroughly and 
wrote several books on it. In 1892 I went to Paris, attended the 
clinical course at the Charity, and obtained a certificate as a 
student of medicine. Of course, I am not a graduated physician. 
On account of my books on hypnotism I received from the 
Eoman Academy the diploma of M.D. honoris causa. Before the 
Medical Society of Constantinople I delivered lectures on hypno- 
tism. I am the author of twenty-two books." He also claims 
to be a member of the Paris Soci^td des etudes ^soteriques. 

In his treatment of BaroncHS von Zedlitz he had applied the 
method learned in Paris for the cure of headaches, but denies 
that he ever put her into a hypnotic condition. lie never had 
put his hand upon the stomach of the patient, and she had never 
taken, during his treatment, a recumbent position, but always 
sat in her chair. To the question of Dr. Schrenck whether he 
over made any passes with his hands in the region of the 
stomach, he answered : " Simply massage." The sessions lasted 
from a quarter of a minute to a minute. Actual bodily treat- 
ment was only had during these sessions, in the months of 
August and September, at which his housekeeper was present, 
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who held the hands of the patient. To the question of Expert 
Dr. Hirt, what Czynski meant by method of transference, a 
method which hite been abandoned long since and which con- 
sisted in the application of magnets, for which, however, no 
itiediam was required, he showed a work of Prof Luys of Paris, 
on that treatment, pablished in 1892, which proved that the 
method was still in vogue. He understood by transference the 
transference of disease from the body of the patient to the body 
of the hypnotized subject. To the charge of the President of the 
Court that he made the Baroness submit to his amatory offerings 
by annihilating through hypnotic influences her power of resist- 
ance, he replied : *' A person as morally pure and as severely 
religious as the Baroness cannot possibly be deprived of her will 
power. In order to succeed in such a case the persQn would have 
to be subjected to a great many hj^pnotic operations, and a sickly 
person is not in a condition to concentrate her thoughts as 
sharply; this is an impossibility.'' 

The examination of Baroness von Zedlitz takes place in the 
absence of the accused at her request. She is of tall build, 
features pleasant, bat not handsome, and an expression of fatigue 
in her face. Her age she gives as 39. Protestant confession 
and the proprietress of the domain Inga. She had seen the 
doctor's advertisements in the Dreoden papers, and she went 
there to consult him for her headache, and also to see a somnam- 
bule, which she was curious to see. When she came there the 
first time he was out, and a lady who happened to be there told 
her he was just then with the somiiambule. This lady she 
recognized later as the medium. On the succeeding day she 
found Czynski at the somnambule'H ; she had to put her hand into 
hers while the latter was in hypnotic trance, and the somnam- 
bule then diagnoned her disease. The consultation proceeded in 
the fgllowing manner: '^Czynski took one of my hands and the 
somnambule the other. She then told me various things which 
surprised me. She also told Czynski he should give me some- 
thing to cure my pains ; he knows what. The converaation was 
carried on in French. After that he woke the somnambule up, 
who rather disliked to be aroused. She then left the room. 1 
asked him then if he considered it necessary for me to come 
back, and he thought it would be very desirable. Then I went 
there either the day following or a day thereafter. The som- 
nambule was not there. Her name was Mi*s. Hofman, nee 
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KcBnig. He did not know my name then. On that day he told 
me different things from an examination of the palm of my 
hand and from a book, for instance, to what Btar I belonged. He 
then gave mo a number of preHCriptionB, as 1 was on the point of 
travelling. The medicine was partly for external, partly f<^r 
internal use. I believe ho applied electricity to me then and 
placed his hand upon my head. I did not visit him farther 
before my journey to Thuringen, I returned from my journey 
about the 2nd of September, and I had written to him during my 
absence abroad that his remedies had not benefited me any. 
After my return ho visited me several times at my hotel, accom- 
panied by his medium, where he treated me, which consisted of 
putting his hand upon my stomach and then upon my hend, after 
I had opened my dress, so that his hand rested upon my shirt. 
He then passed his hands to and fro and spoke to mo. 1 leaned 
back and closed my eyes. Ho told me to open my eyes and be 
cheerful, gay, laugh and eat well. The medium had been put to 
sleep already, and was seated next to me, holding my hand and 
touching my knee." 

In answer to the question of Professor Preyer as to the time 
which those proceedings lasted, the witness answered: ** About 
half an hour. I was always so sleepy. Czynski maintained 
that I was half asleep already. I laughed and insisted that it 
was not so. I never got asleep fully ; it was only a doze. I 
remembered everything that occurred that day. After the 
treatment the medium took my hand and danced with me 
around the room. I asked her what she meant, and she t>aid she 
was directed by him to do so. After the entire close of the pro- 
ceedings the medium woke up and I also became fully aroused. 
I felt a pressure at the back of my head at various intervals, and 
visited Czynski again, and he resorted to the same treatment. 
He wanted to put me into a full sleep, but did not succeed. At 
one time 1 sent my maid to him to inform him that I could not 
come because I had the migraine *0h, she will comeT he 
replied, and in reality I felt thereafter a little better, and at five 
o'clock in the afternoon, the time of the appointment, I went 
there. It was about this time that I gave him my name." After 
a great many details of the visits of the witness she related her 
further connections with him : *• It was about the month of 
October that (-zynski made a declaration of love to me during 
the treatment. 1 was frightened, surprised, and felt a profound 
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pity. He made the confession while I was in a condition of half 
sleep. He added that he was poor. WieezinHki, who I believed 
to be his wife, and of whom he spoke as his ' lady/ he told me 
was studying medicine. HiH wife, he told me further, was un- 
faithfnl to him, and he was very unhappy. I alone could save 
his soul and make him happy. He will apply for a divorce, turn 
Protestant and marry me. I cried, felt great sympathy for him, 
and believed that I would have to do a good work. But I can- 
not say that I felt any love for him. He overwhelmed me with 
lettei*s, became distressingly persistent and continually dwelled 
upon his love for me during his treatment. His love found, 
however, no genuine response. But as something sad had 
occurred 1 asked myself whether I loved him, and whether I 
should help him to a better life. Then I said to myself, ^Yes, I 
have surrendered myself to him.' I do not know how that was 
possible. It was done so suddenly. All of this is so terrible, but 
I could not help it. Therefore 1 resolved to marry him, because 
I felt pity for him, and sought to discover a good kernel in him, 
and wanted to save his soul. I had never before had the idea of 
marrying him, and until his declanition of love I only evinced 
interest in his performances." 

To other questions by the Court the witness said in substance: 
''He never ceased his impetuosity. I did not want to entertain 
his oifers of meeting him, but I could not resist, and was com- 
pelled to meet him. Wo often discussed religious matters, and 
he then said I could save his soul. This gave me a sort of satis* 
faction, and I finally consented to accept his proposition. I no 
longer had any control over myself. I felt that 1 was entirely 
subject to his influence. The intimate intercourse with Czynski 
was not had during a condition of somnolence, only 1 was 
influenced to such a degree that I could not resist him. Though 
I was aware of the wrong I was doing, I was powerless to resist. 
Now that I have fouud out how Czynski has lied to me, I have a 
perfect aversion to him." 

This extract from the testimony of the principal witnesses is 
probably sufficient to afford a clear view of the groundwork upon 
which the legal pi-oceedings rested, but the opinions of eminent 
experts who rendered opinions arc of paramount interest. Dr. 
Fuchs of Bonn said he could not enter upon special questions, but 
desired to give his opinion of hypnotism in general, as he was 
probably summoned for that purpose. His view in regard to 
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hypnotism was a total denial of its power. He does not consider 
it an instrament by which the haman will could be controlled in 
a permanent or irresistible way. Nobody would succeed to 
induce one who simulates disease to relinquish simulation. Of 
course, witnessing the exhibitions of practicians, the impression 
is made that their orders are implicitly obeyed. If a subject is 
told " You are not a human being, you are a dog/' he runs on all 
foul's, and barks, etc. All this is admitted. Experiments like 
these be had witnessed in Paris yeai*s ago, in great numbers, 
especially at the clinics of Professors Luys and Charcot. His 
conviction was that all the subjects practiced on were stupid 
people. They are under no other compulsion than the desii'e to 
make themselves interesting, or from some inducement to do the 
practician a favor. Of the great scientists, such as Charcot, for 
instance, no one would maintain that either of them could be 
placed into a hypnotic condition. Hypnosis will not succeed 
with any person who has the feeling of serious lesponsibility. 
He has the conviction that all the instances of hypnotism which 
he had seen were only a farce. 

Expert Professor Dr. Grashey of Munich, in the introduction 
of his opinion, gave a definition of hypnotic influence and sug- 
gestion. "Suggestion," he says. " means to suggest to somebody 
a certain thought, to pursuade him that a certain idea trans- 
ferred is his own. Suggestions play a great ix)le in the intel- 
lectual life of man, and especially in education. Children have 
no independent judgment and rapidly adopt the thoughts sug- 
gested to them by their parents, teachers and friends. But 
suggestive effect is due not merely to words, but also to example. 
A person can be suggested to go to sleep. Such a sleep, induced 
by suggestion, is called hypnosis, and the inducement of hypnosis 
is called hypnotism. The peraon who hypnotizes another is 
called hypnotizer. Hypnosis, or sleep induced by suggestion, 
has the peculiarity that the subject remains in mental rapport 
with the hypnotizer, who can suggest or transfer thoughts to the 
hypnotized person, and then the latter can offer less resistance 
than in a wakeful state. 

" Hypnosis has also Ihe peculiarity that it can be produced 
easier and easier as the operation is repeated. It is well known 
that through the means of impressed thoughts, persuasion and 
by given examples, the will of persons can be jicted upon — can 
be influenced. Such an influence, however, does not mean an 
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interference with the freedom of will, becaase in a normal con- 
dition the whole stock of experience is on hand to be used in 
opposition and counter- reason against ihe proposition made. I 
am not one of those who, on account of the mechanical regularity 
with which the will expression of the man in normal health 
proceeds, are disposed to throw a doubt upon the existence of 
free will, and thereby question the application of the principle in 
criminal law which presupposes a fee will, the free self- 
determination of man. According to my conception the gi'own 
man can be held devoid of bis free will irresponsible then only 
when the action is exclusively or predominantly the pi'oduct of 
abnormal or diseased factors, abnormal or diseased illusions, 
abnoinoaal or diseased feelings, disposition and will impulses. 

It must be ascertained, therefore, whether thoughts which arc 
inspired during a light hypnotic condition affect or change as 
little the will power as the thoughts do which are suggested in a 
wake condition without preceding hypnosis. 

In a light hypnosis the normal man does not dispose to an 
equal degree of his accumulation of experiences and of his ability 
of remonstrating as he does in a condition of full wakefulness. 
He receives the inspired thoughts more readily, he is more sug- 
gestible, he accepts many thoughts which he would have rejected 
in a wake condition, because he cannot dispose of remonstrative 
reasoning. I maintain, thei^efore, that the normal man disposes 
with less freedom of his will during a condition of light hypnosis. 
If, however, as it is generally assured, the suggestibility inci*eases 
with every new production of hypnosis, the will power, as against 
the will of the hypnotizer, decreases by degrees, and the inter- 
ference with the freedom of the subject's will increases as well as 
the restriction of the power of will. The subject frequently 
hypnotized remains also more suggestible in the intervening 
time, and it thus follows that thoughts may be suggested during 
his wake condition which he would have never accepted before 
the hypnotic operations had begun. The control of the subject's 
will may be undertaken, therefore, in a wake condition, and can 
be heightened by suggestions during the period of wakefulness ; 
and thus we see a hypnotizer attain finally such power over his 
subject that a single word, a single look, may put him to sleep. 
At such a degree of suggestibility there can no longer be a ques- 
tion of a normal rise and leave of thoughts, of a normal pro- 
cedure of the process of reasoning. The potentiality of putting 
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a iiiafi so promptly and so rapidly to sleep is not reconcilable 
with the assumption of free will power, and rather presupposes a 
condition of unfreedom of will. 

Not only in regard to the time of going to sleep, of the begin- 
ning of hypnosis, is the person hypnotized dependent upon the 
hypnotizer, but also in regard to thoughts and feelings. A 
thought which is slightly opposed during the first condition of 
hypnosis in a less degree than in the normal condition will meet 
with less opposition as the hypnotizing progress is continued ; 
sentiments and dispositions whic(h were but slightly indicated 
during the first operation will grow, become stronger and more 
intense as the process is repeated. 

Again, a hypnotizer who has gained a certain power over an 
individual by a repetition of hypnotic procedures can suggest 
successfully a thought or a sentiment which in the commence- 
ment would hai-dly have been received, and thus the hypnotized 
individual falls into a condition of subserviency in ideas and 
sentiments at the cost of his own freedom of will. 

What, then, is a condition of " loss of will " in the sense of the 
law? 

** Loss of will " is as much as total absence of will power; 
becaui^e consciousless means absence of consciousness, irrational 
means absence of reason. 

As a child under the age of twelve yeara in the sense of the 
law is considered to be without the power of free will, and there- 
fore legally iri-esponsible, therefore every child under the age of 
twelve years has in the sense of the law will ; therefore, when 
we speak of ii condition " without will power " we do not mean 
a condition which excludes all assertion of will and every 
expression of will, but merely a condition in which on the whole, 
or in a special relation, the determination of the will is excluded. 



GENERAL NOTES, 

An Aged Solicitor. — Mr. Francis Raynes, who died at 
JBawtry, near Doncaster, on the 2l6t November, after a brief 
illness, was probably the oldest solicitor in England. He was in 
his ninety-seventh year, having been born in April, 1800. At 
Doncaster Market, at which, despite his great age, he was a 
regular attendant, he caught a cold. C'Ongestion of the lungs 
speedily set in, and seven days later be died. He started in 
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practice seventy-four yearn ago, having been admitted a solicitor 
in 1822. He retired from practice several years ago, but a few 
of his former clients continued to employ him in matters which 
did not impose too severe a strain upon his strength. His family 
was a singularly long-lived one. His brother, who for many 
years practised as a doctor in the Isle of Man, died not long ago 
at Bawtry at the age of ninety-three. Mr. Eaynes was, even 
when far advanced in years, an enthusiastic follower of Lord 
Galway's hounds. When he was no longer able to join in the 
chase he habitually attended the meet in a phaeton. He was 
present at the ppening meet at the beginning of last month. 

Peivilbges op the Police. — The cases of the Michselmas 
sittings afford consolation to the much abused police. We select 
two rulings for their comfort: (I) Tlie joint committee of a 
county council is not justified, even by the advice of the Homo 
Office, in insisting on the exercise of its power to bav6 a 
pensioned constable medically examined in the county, with the 
ulterior object of bringing him within reach of an official receiver 
in bankruptcy — Regina v. Lord Leigh. (2) A constable is acting 
in the execution of his duty who pursues a coroner to his lawn- 
tennis club to inform him of the discovery of a dead body within 
his district, and stops him in his amusement to give him the 
information. But 55m6fe that before interfering with a coroner 
in the execution of his pleasures, the constable should first seek 
him at his official residence, and failing to find him there, should 
seek his clerk or officer. — Cook v. Gaches (Queen's Bench 
Division on November 2) — Law Journal, 

Privilege of Witnesses in England. — We forbear at pre- 
sent to comment on the case of Kitson v. Play fair further than 
to express our agreement with the observations of Sir Henry 
Hawkins in regard to the lack of any authority in Courts of law 
for the code of professional rules as to confidentiality which 
medical men have constructed for themiselves. The issue could 
hatxlly have been raised in the case of a barrister, who — unlike a 
medical man (Duchess of Kingston's Case^ 20 St. T. 572, 573) and 
semble a priest of the Church (Butler v. Moore, M'Nalty Evid. 
253, 254) — is usually not only not compellable, but not permitted 
to disclose confidential communications. The position of priests 
is still doubtful, as we have indicated, but only in i-egard to the 
question of compulsion. Chief Justice Best, in Broad v. Pittf 3 
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C. & P. 518, and Baron Alderaon, in Regina v. Griffin^ 6 Ck)X C. C. 
219, favoured their exemption. But no judge has ever said that 
if a priest offered to disclose communications made to him by a 
prisoner he would decline to receive them in evidence. — lb. 

Secret Commissions. — It is primarily to the Lord Chief 
Justice of England and to Sir Edward Fry that the credit of set- 
ting an effective agitation on the subject in motion belongs. 
There have from time immemorial been cases in which the 
receivers of secret commissions have been compelled to disgorge 
them, and nothing could be better, in point of moral indignation, 
than the scathing comments with which successive English judges 
accompanied these decrees for restitution. But such denuncia- 
tions were too often restricted to the particular facts with which 
the Courts had to deal, and were never carried into the i*egion of 
general action. Lord Russell's declaration in the Oetzmann Case 
that he would do his best in future to make the recovery of secret 
commissions impossible constituted a new and most salutary judi- 
cial departure ; and Sir Bdwaixi Fry, who, though unfortunately 
he can no longer wield the thunderbolts of the Bench, still speaks 
with the authority of one of the most distingui^hed of English 
lawyers and judges, has strongly and successfully reinforced the 
Loi*d Chief Justice's action, both by demonstrating against a host 
of correspondents the urgent need for an awakening of the national 
conscience on the subject, and by indicating a variety of practical 
methods to prevent the healthy public sentiment which has been 
aroused aimles^y evaporating. It is unnecessary to dwell further 
upon the points in the controverey of which Sir Edward Fry has 
borne the brunt. The only argument urged against him which 
deserves even a passing notice was that of a cori-espondent who 
cited the cases of a banker who gets a return comm'ssion on the 
purchase of stock, and a solicitor receiving a commission for 
effecting a fire insurance for a client. The obvious answer to 
these alleged analogies is that it is the secrecy which makes the 
difference between commissions that are and those that are not 
illicit. The point of present importance now, however, is not the 
existence of the disease in the body mercantile, but the means by 
which it is to be cured, and it is here that Sir Edward Fry*s sug- 
gestions are peculiarly valuable. — British Review. 

Appointment.— The Minister of Justice of the Dominion of 
Canada has appointed Mr. Charles Bussell, of the firm of Messrs. 
Day, Russell & Co., to be solicitor in the United Kingdom for 
the Grovernment of the Dominion of Canada. 
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CURRENT TOPICS AND CASES. 

The Court of Appeal, at Quebec (Nov. 13), in Tapp Sr 
Turner, had occasion to interpret Art. 1102 of the Code of 
Procedure, as to which there have been conflicting deci- 
sions in the lower courts. Art. 1102 says: "Judgments 
for sums not exceeding forty dollars can only be executed 
upon the movable property of the debtor, except," etc. 
The question did not arise. upon the exceptions. The 
point was whether the words "judgments for sums not 
exceeding forty dollars" mean judgments where the 
debt and costs together do not exceed forty dollars. The 
literal construction of the words of the article might 
appear, at first sight, to exclude the question of costs, 
and so the courts at Montreal have held in several 
cases. See Jencks Machine Co. v. Hood, 21 R.L. 204, where 
several decisions are referred to On the other hand, the 
Quebec courts appear to have held usually that the award 
of costs being part of the judgment, execution may issue 
against real property where the debt and costs exceed 
forty dollars. The Court of Appeal has sustained the 
latter view, Justices Blanchet and Wurtele dissenting. 
If the costs, which are awarded by distraction to the 
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attorney, may be included, of coarse interest may also 
be taken into the calculation. iSo, too, where the action 
is dismissed with costs which exceed forty dollars, execu- 
tion may issue at the instance of the defendant against 
immovables of the plaintiff for such costs. 



Ex-president Harrison, in answer to a request from a 
correspondent as to the possibility of succeeding in the 
legal profession without following a course at a law 
school, writes as follows: "Whatever success I have 
attained at the bar was attained without a course at a 
law school. I studied law in the office of a leading firm 
in Cincinnati. That a course of lectures by able pro* 
fessors upon the law, as upon any other subject, is valu- 
able to the student, I do not doubt. But these professors 
derive their information from books, to which the student 
has access, and he may grub knowledge for himself if 
he has the requisite pluck and industry. The observa- 
tion and casual instruction which a student gets in a law 
office are of the first value to a practitioner." The ex- 
perience of Mr. Harrison is no doubt similar to that of 
thousands of other practitioners, who never had an 
opportunity of attending a course of law lectures ; but 
he cannot be quoted as adverse to such instruction. He 
says it is not indispensable where the student has suffi- 
cient industry and determination, and this proposition 
cannot be questioned. 



The appeal list for the January term at Montreal con- 
tained precisely the same number of cases as that for 
November — 29. I^neteen were appeals from the Mont- 
real district and ten from outside districts. Fifteen cases 
on the printed list and one case of later date were heard, 
the other fourteen being continued. The Court has 
intimated that after the list has been called twice, and 
all the cases in which the parties are ready to proceed 
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have been heard, the term will be closed. Under this 
rule, the Court will decline to fix cases for particular 
days, when the parties are not ready at the time the cases 
are called. Such cases go to the foot of the list. 



The Supreme Court of Ohio is one of the courts which 
has great difficulty in keeping pace with the increase of 
business. Its record last year was a remarkable one, 704 
cases having been disposed of, compared with 504 in the 
previous year. The year, however, closed with 864 cases 
still undisposed of, as against 978 one year ago. 



NEW PUBLIOATIOK 

BLi^0K8T0NB*s COMMENTARIES. — By Wm. Draper Lewis, Ph. D., 
Dean ol' the Faculty of the Law Department of the Univer- 
sity of Pennsylvania. Eees Welsh & Co., Philadelphia, 
Publishers, Vol. 1 . 
This edition of Sir William filackstone's well-known work has 
some remarkable features. It is unabridged. Each word, phrase 
or sentence found in the text of Blackdtohe, or in the notes, 
printed in Greek, Latin, Norman French, Italian, etc., as well as 
maxims and quotations, has been translated into English, and 
added in the notes upon the particular page where the quotations 
appear. Then, again, all text- book wi'iters in the United States 
and England, who have referred to Blackstone in their works, 
are cited in the foot notes. It is also stated that lawyers will 
find, in every reported case in the United States, England and 
Canada, where the judge in rendenng his opinion, has quoted 
Blackstone, the name of the case, date, volume ^d page are given. 
From what has been said it will be seen that a vast amount of 
labor has been expended by the editor in the preparation of the 
edition, of which Vol. 1 has now been issued. It is in fact a 
treasure house of learning, as to all that concerns the work of 
the great English commentator. The notes of former editoi-s 
have been. used, credit being given ; but the present editor's own 
labors have added immensely to the interest and value of the 
work. We have pleasure in commending so important a publi- 
cation tp tb^ attention of our readers. 
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QUEEN'S BENCH DIVISION. 

London, 25 January, 1897. 
In re Ohaffsrs. Ex parte The Attornst-Gbnsrax. (32 L-J.) 
Habitual and persistent inMution of veocatious legal proceedings. 

This was an application by the Attorney-General for an oixJer 
under the Vexatious Actions Act, 1896, prohibiting the respon- 
dent, Alexander Chaifera, from instituting any legal proceedings 
without leave of the High Court or of some judge of the High 
CoQi*t, on the ground that the respondent had habitually and 
persistently Instituted vexatious legal proceedings within the 
teims of section 1 of that Act. The facts were set out in two 
affidavits, in which it was shown that the respondent between* 
January, 1891, and December, 1896, had instituted forty-eight 
actions against the Lord Chancellor and other judges, the 
Speaker, officials of the House of Commons, the Solicitors for the 
Treasury, and the trustees of the British Museum. The actions 
were mainly brought for slander, conspiracy to defeat justice, 
assault, refusal to receive a petition to the House of Commons, 
and wrongful exclusion from the reading-room of the British 
Museum. The respondent had failed in forty seven actions, and 
no costs had been obtained for him. In one action he succeeded 
on a claim for IL for work done in copying an affidavit for the 
use of the Solicitor to the Treasury. Another action against a 
judge was still pending. 

The Attorney-General (Sir K E, Webster, Q.C.) and H. Sutton 
supported the motion. 

Carrie Grant (assigned by the Court) appeai*ed for the 
respondent. 

The Court (Weight, J., and Bbuce, J.) held that the Vexatious 
Actions Act, 1896, though not retro^ipective in so far as it did 
not operate upon any past proceedings, clearly applied lo a ease 
such as the respondent's, and was plainly intended to prevent 
similar proceedings in future; and that, looking at the number 
of the actions, their general character and their results, there 
was good ground for holding that the respondent had habitually 
and persistently instituted vexatious legal proceedings. 

Order prohibiting the respondent from instituting any legal 
proceedings either in the High Court or any other Court without 
leave of the High Court or of a judge thereof. 
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NEW YORK COURT OF APPEALS. 

8th December, 1896. 

Harry C. Adams, respondent, v. The New Jersey Steamboat 
Company, appellant. 

Passenger's money stolen from stateroom of steamboat — Liability of 
steamboat company similar to that of innkeeper. 

A steamboat company is liable to a passenger for loss, witJwut negli- 
gence on his part f of a sum of money reasonable and proper for 
him to carry upon. his person to defray the expenses of his jour- 
ney, stolen from his stateroom during the passage; and without 
any proof of negligence on the part of the company. 

The liability of the company, in such a case, as 'an insurer of 
the property of its passengers, is similar to that which exists on 
the part of an innkeeper towards his guests. 

Appeal from a judcjment of the General Term, First Depart- 
ment, affirming a judgment in favor of the plaintiff. 

O'Brien, J.— On the night of the 17th of June, 1889, the 
plaintiff was a cabin passenger from New York to Albany on the 
defendant's steamer Drew, and for the usual and regular charge 
was assigned to a stateroom on the boat. The plaintiff's ultimate 
destination was St. Paul, in the State of Minnesota, and he had 
upon his person the sum of $160 in. money for the purpose of de- 
fraying his expenses of the journey. The plaintiff on retiring for 
the night, left this money in his clothing in the stateroom, having 
locked the door and fastened the windows. During the night it 
was stolen by some person who apparently reached it through 
the window of the room. 

The plaintiff's relations to the defendant as a passenger, the 
loss without negligence on his part, and the other fact that the 
sum lost was reasonable add proper for him to carry upon his 
person to defray the expenses of the journey, have all been found 
by the verdict of the jury in favor of the plaintiff. The appeal 
presents, therefore, but a single question, and that is, whether the 
defendant is in law liable for this loss without any proof of neg- 
ligence on its part. The learned trial judge instructed the jury 
that it was, and the jury, after passing upon the other questions 
of fact in the case, rendered a verdict in favor of the plaintiff for 
the amount of money so stolen. The judgment entered upon the 
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verdict was affirmed at general term, and that coart has allowed 
an appeal to this court. 

The defendant has therefore been held liable as an insurer 
against the loss which one of its passengers sustained under the 
circamstances stated. The principle upon which innkeepers are 
charged by the common law as insurers of the money or personal 
effects of their guests originated in public policy. It was deemed 
to be a sound and necessary rule that this class of persons should 
be subjected to a high degree of responsibility in cases where an 
extraoi*dinary confidence is, necessarily, reposed in them, and 
where great temptation to fraud and danger of plunder exists by 
reason of the peculiar relations of the parties: Story on Bail- 
ments, Sec. 464 ; 2 Kent's Com. 592 ; Hulett v. Swift, 33 N. Y. 
571. The relations that exist between a steamboat company 
and its passengers, who have procured staterooms for their com- 
fort during the journey, differ in no essential respect from those 
that exist between the innkeeper and his guests. 

The passenger procures and pays for his room for the same 
reasons that a guest at an inn does. There are the same oppor- 
tunities for fraud and plunder on the part of the carrier that was 
originally supposed to furnish a temptation to the landlord to 
violate his duty to the guest. 

A steamer carrying passengers upon the water, and furnishing 
them with rooms and entertainment is, for all practical purposes, 
a floating inn, and hence the duties which the pi-oprietoi*s owe to 
the passengers in their charge ought to be the same. . No good 
reason is apparent for relaxing the rigid rule of the common law 
which applies as between innkeeper and guest, since the same 
considerations of public policy apply to both relations. 

The defendant, as a common carrier, would have been liable for 
the pergonal baggage of the plaintiff unless the loss was caused 
by the act of God or the public enemies, and a reasonable sum of 
money for the payment of his expenses, if carried by the pas- 
senger in his trunk, would be included in the liability for Iohs 
of baggage : Merrill v. Grinnell, 30 N. Y. 594 ; Merritt v. Earl, 29 
N.Y. 115; Elliott V, Russell, 10 Wend. 7, Brown on Camei-s, 
Sec. 41 ; Redfield on Carriei-s, Sec. 24; Angell on Carriei-s, Sec. 80. 

Since all questions of negligence on the part of the plaintiff, as 
well as thofregruwingout of the claim that some notice was posted 
in the room regarding the carrier's liability for the money, have 
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been disposed of by the verdict, it is difficult to give any good 
reason why the measnre of liability should be less for the loss of 
the money under the circumstances than for the loss of what 
might be strictly called baggage. 

The question involved in this case was very fully and ably dis- 
cussed in the case of Crazier v. Boston^ N. 7. dh Newport Steamboat 
Oompatiy, 43 How. Pr. 466, and in Macklin v. New Jersey Steam- 
boat Company, 7 Abb. Pr. 229. The liability of the carrier in 
such cases as an insurer seems to have been very clearly demon- 
strated in the opinion of the court in both actions upon reason, 
public policy and judicial authority. It appears from a copy of 
the remittitur attached to the brief of plaintiff's counsel that the 
judgment in the latter case was affirmed in this court, though it 
seems that the case was not reported. 

It was held in Carpenter v. NT, N H. & H. R. RB. Co., 124 
N. T. 53, that a railroad running sleeping coaches on its road was 
not liable for the loss of money taken from a passenger while in 
his berth, during the night without some proof of negligence on 
its part. That case does not, we think, control the question now 
under consideration. Sleeping car companies are neither inn- 
keepers nor carriers. A berth in a sleeping car is a convenience 
of modern origin, and the rules of the common law in regard to 
carriers or innkeepers have not been extended to this new relation. 

This class of conveyances are attached to the regular trains 
upon railroads for the purpose of furnishing extra accommoda- 
tions, not to the public at large nor to all the passengers, but to 
that limited number who wish to pay for them. The contract 
for transportation and liability for loss of baggage is with the 
railroad, and real carrier. All the relations of passenger and 
carrier are established by the contract implied in the purchase of 
the regular railroad ticket, and the sleeping car is but an adjunct 
to it only for such of the passengers as wish to pay an additional 
charge for the comfort and luxury of a special apartment in a 
special car. The relations of the carrier to a passenger occupy- 
ing one of these berths are quite different with respect to his 
personal effects fi*om those which exist at common law between 
the innkeeper and his guest, or a steamboat company that has 
taken entire charge of the traveller by assigning to him a state- 
room. 

While the company running sleeping cars is held to a high 
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degree of care in such oases, it is not liable for a loss of this 
character without some pi'oof of negligence. The liability as 
insurers which the common law imposed apon carriers and inn- 
keepers has not been extended to these modern appliances for 
personal comfort, for reasons that are stated quite fully in the 
adjudged cases and that do not apply in the case at bar : Ulrich 
V. N. Y. C. & H. B. RE. CJo., 108 K. Y. 80 ; Pullman Co. v. Smith, 
73 111. 360 ; Woodruff Co. v. Diehl, 84 Md. 474; Lewis t;. R B. 
Co., 143 Mass. 267. 

But aside from authority, it is quite obvious that the passenger 
has no right to expect, and in fact does not expect, the same de- 
gree of security from thieves while in an open berth in a car on 
a railroad as in a stateroom of a steamboat, securely locked and 
otherwise guarded from intrusion. Tn the latter case, when he 
retires for the night, he ought to be able to rely upon the com- 
pany for his protection with the same faith that the guest can 
rely upon the pi*otection of the innkeeper, since the two relations 
are quite analogous. In the former the contract and the relations 
of the parties differ at least to such an extent as to justify some 
modification of the common law rule of responsibility. 

The use of sleeping care by pas8engei*s in modern times created 
relations between the parties to the contract that were unknown 
to the common law, and to which the rule of absolute responsi- 
bility could not be applied without gi*eat injustice in many cases. 
But in the case at bar no good reason is perceived for relaxing 
the ancient rule and none can be deduced from the authorities. 
The relations that exibt between the carrier and the passenger 
who secures a beilh in a sleeping car or in a drawing-room car 
upon a railroad are exceptional and peculiar. The contract 
which gives the passenger the right to occupy a berth or a seat 
does not alone secure to him the right of transportation. It 
simply gives him the right to enjoy special accommodations at a 
specified place in the train. 

The carrier by railroad does not undertake to insure the per- 
sonal effects of the passenger whicl> are carried upon his person 
ngainst depredation by thieves. It is bound, no doubt, to use 
due care to protect the passenger in this respect, and it might 
well be held to a higher degree of care when it assigns sleeping 
berths to passengers for an extra compensation than in oases 
where they i-emain in the ordinary coaches in a condition to pro- 
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tect themselves. But it is only upon the ground of negligence 
that the railroad company can be held liable to the passenger for 
money stolen from his person during the journey. The ground 
of the responsibility is the same as to all the passengers, whether 
they use sleeping berths or not, though the degree of care re- 
quired may be different. 

Some proof must be given that the carrier failed to perform 
the duty of protection to the passenger that is implied in the con- 
tract before the question of responsibility can arise, whether the 
pasf^enger be in one of the sleeping berths or in a seat in the 
ordinary ear. The principle upon which the responsibility rests 
is the same in either case, though the degree of care to which the 
carrier is held may be different. That must bo measured by the 
danger to which the passenger is exposed from thieves and with 
reference to all the circumstances of the case. The carrier of 
passengera by i*ailroad, whether the passenger be assigned to the 
ordinary coaches or to a berth in a special car, has never been 
held to that high degi*ee of responsibility that governs the rela- 
tions of innkeeper and guest, and it would perhaps be unjust to 
so extend the liability when the nature and character of the 
duties which it assumes are considered. 

But the traveller who pays for his passage, and engages a 
]*oom in one of the modern floating palaces that cross the sea 
or navigate the interior waters of the country, establishes legal 
relations with the carrier that cannot well be distinguished fi*om 
those that exist between the hotel keeper and his guests. The 
carrier in that case undertakes to provide for all his wants, in- 
cluding a private room for his exclusive use, which is to be as 
free from all intrusion as that assigned to the guest at a hotel. 
The two relations, if not identical, bear such close analogy to 
each other that the same rule of responsibility should govern. 

We are of the opinion, therefore, that the defendant was pro- 
perly held liable in this case for the money stolon from the 
plaintiff, without any proof of negligence. 

The judgment should be affirmed. 

All concur. 
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WHAT CONSTITUTES A VALID MARRIAGE f 

In a case recently decided by the Supreme Court of Minnesota — 
In re estate of N. Hulett, Mitchell, J., expressed himself as follows 
as to what constitutes a valid marriage : — 

The respondent had been for a long time pnor to the ezecih 
tion of the marriage contract in the employment of Hulett as 
housekeeper, at his farm at Stoney Point, some miles out of the 
city of Dulutb. Her testimony is that immediately after the 
execution of this contract she moved into his room, and that 
fVom henceforth until his death, they occupied the same sleeping 
apartment, and cohabited together as husband and wife. But 
she admits that it was agreed between them that their marnage 
was to be kept secret until they could move into Duluth uud go 
to housekeeping, in a house which Hulett owned in that city. 
While a feeble effort was made to prove that their marital rela- 
tion had become known to one or two persons, yet we consider 
the evidence conclusive that their marriage contract was kept 
secret; that they never publicly assumed marital relations or 
held themselves out to the public as husband and wife, but, on the 
contrary, conducted themselves so as to leave the public under 
the imprcHsion that their former relations of employer and 
housekeeper remained unchanged. Upon this slate of facts the 
contention of the appellants is that there was no marriage, not- 
withstanding the execution by them of the written contract; that 
in oixier to constitute a valid common-law marriage the contract, 
although in verba de presently must be followed by habit or reputa- 
tion of marriage, that is, as we underatand counsel, by the public 
assumption of marital relations. 

We do not so understand the law. The law views marriage as 
being merely a civil contract, not differing from any other con- 
tract, except that it is not revocable or dissoluble at the will of 
the parties. The essence of the contract of marriage is the con- 
sent of the parties, as in the case of any other contract, and 
whenever there is a present perfect consent to bo husband and 
wite the contract of marriage is completed. The authorities aio 
practically unanimous to this effect. Marriage is a civil contract 
jure gentium to the validity of which the consent of parties able 
to contract is all that is required by natural or public law. If 
the contract is made per verba de presenti and remains without 
cohabitation, or if modeler verba defuturo and be followed by 
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consummation, it amounts to a valid marriage in the absence of 
any civil regulations to the contrary. (2 Kent Com. p. 8*7; 2 
Greenl. Ev. eec. 460 ; 1 Bishop, Mar. & Div. sees. 218, 227, 228, 
22y). The maxim of the civil law was " consensus non coticu- 
bitues facit matrimonium'^ 

The whole law on the subject is that to render competent 
parties husband and wife thoy must, and need only, agree in the 
present tense to be such, no time being contemplated to elapse 
before the assumption of the status If cohabitation follows it 
adds nothing in law. although it may be evidence of maiTiage. 
It is mutual present consent lawfully expressed which makes the 
marriage. (1 Bish. Mar. Div. & Sep. sees. 239, 313, 315, 317.) 

See, also, the leading case of Dalrympie v. Dalrymple (2 Haz- 
zard Eep. 54), which is the foundation of much of the law on the 
subject. An agreement to keep the mairiage secret does not in- 
validate it, although the fact of secrecy might be evidence that 
no marriage ever took place. {Dalrymple v. Dalrymple, supra,) 

The only two cases which we have found in which anything to 
the contrary was actually decided, are: Begina v. MiWSi 10 C'- & 
P. 534, and Jewell v. Jewell, 1 Hun (U.S.) 219, the court in each 
case being equally divided. But these ca^es have never been re- 
cognized as the law, either in England or in this country. 



KLEPTOMANIA. 



In a paper read at the Congress of Criminal Anthropology 
by Prof. Lacassagne, corresponding member of the Medico Legal 
Society, and editor of the Journal of Criminal Anthropology, of 
Lyons, France, the writer divides the women thieves called klep- 
tomaniacs into three categories. The * collectioneuses,' who 
steal without need, merely for the pleasure of possessing, are the 
first. Then come the 'desequil^brdes,' whose niinds have not a 
perfect poise. The greater part of these are rich women. Many 
of them, after yielding to the (irst few impulses to bteal, become 
decided thieves and utterly incapable of resisting temptation. 

He mentioned one such woman as having purchased goods 
to the amount of 200 francs in a Paris shop. Passing out of the 
store she stole a sponge valued at twelve sous. On another 
occasion the same woman made some large purchases, and then 
stole a fifteen cent pocketbook to give to her cook. 
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The thii*d category of these women thieves comprises those 
who are really mentally diseased, and who steal without having 
the slightest idea of what they are doing. 

For all these women thieves Dr. Lacas^agne invokes the 
indulgence of the courts. But he is of the opinion that it woald 
be better to prevent than to punish. In the resolution which he 
presented for the consideration of the congress he said : * The 
great stores are veritable provokers of special theft**. They con- 
stitute a real danger for feeble or sickly persons. A great many 
women who would not steal elsewhere here find themselves fas- 
cinated and ovei' whelmed with a desire to appropriate small 
articles within their reach. It is a temptation that is truly dia- 
bolic, for the chances of detection are minimized at certain hours 
during the day when the stores are crowded, and each clerk has 
many customers waiting to be served, these meanwhile handling 
the goods thai lie upon the counters. 

The best method of preventing these women from becoming 
thieves would be, he says, to station at each counter an officer 
of the law, not in oixiinary dress like the rest of the customers, 
but in a uniform as conspicuous and noticeable as pobsible. If a 
gendarme was placed at each counter there would be no more 
thefts. Women steal in these places because they believe that 
they can do so without being detected. 

Dr. Lacassagne also indoi-sed the rule of some stores that no 
known kleptomaniacs should be admitted, and suggested that it 
would be an excellent provision if this rule should be made 
general, and if minors, unaccompanied, should also be excluded. 

"The kleptomaniacs," he said, "steal only in the great stores, 
in which places the surroundings are all provocative of theft. 
The articles of merchandise are so arranged as to excite the 
covetousness of the visitor, for the customer, merchants know 
well, must be fascinated and her desires excited by the lavish 
display of rich goods. 

** These excitants of the senses might be called the aperitifs 
of crime, for as absinthe or vermouth stimulates the appetite for 
food, so do heaped-up counters whet the feminine greed for pos- 
session. The strongest willed of women will yield by expending 
more than she i-n her sober moments has set aside for her wants. 
But who can measure the force which draws on and overmasters 
the feebler or degenerate minds ? 
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'* In London the police and the great stores have a list of 
people known to be kleptomaniacs — all of whom are people of 
wealth — aboQt eight or ten hundred in number. When a mer- 
chant finds that he has lost something by theft, he ascertains the 
names of thoee of his kleptomaniac clients who have visited his 
place within the previous day or so, and to each of these he 
sends a circular requesting that they forward to him at once the 
missing article in question or the price. The kleptomaniac does 
not remember whether she has stolen or not ; she pays at once, 
therefore, to ease her awakened conscience. It so happens, there- 
fore, that for the same theft as many as ten families will indem- 
nify one of these great stores." 

In the discussion that followed Prof. Lacassagne's paper, 
Motet, the distinguished French alienist, naid : 

" It is possible for us to draw the line between the klepto- 
maniac and the shoplifter, if we know the value of the object 
stolen. The professional thieves scorn all articles save those of 
some value, but the true kleptomaniac picks up things of trifling 
coat in comparison. When detected they say with undoubted 
sincerity, * It seemed to me as if everything belonged to me — I 
might have taken all.' 

** These thieves are the mentally unbalanced, whose minds 
are slightly touched by disease. Here the intervention of medi- 
cine is legitimate. We have asked many times for a law com- 
pelling the appointment of inspectors in the great stores, whose 
business it shall be to deter by their presence all attempts or 
even thoughts of theft on the part of these kleptomaniacs." 

The following resolution was finally adopted by the congress : 
" The Congress of Criminal Anthropology, considering that theft 
in the great stores and grand bazaars is a new crime of a par- 
ticular charactei*, sui generis, resulting from a combination of 
circumstances artificially constituted, among which may be cited 
the means employed to tempt the public, the facilities which are 
given to hold for a length of time in the hands the articles put 
on sale, and, above all, the absence of an efScacious protection or 
surveillance, make the following recommendation: That the 
great magasins and houses of commerce in which the public is 
permitted to circulate freely, should be the subject of special 
police regulation, with a view of diminishing the possibility of 
the commission of these thefts." 
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ESTOPPEL BY TAKING A BENEFIT 

If there is one point more clearly settled than another on the 
thorny subject of estoppels, it is that the judgment of a Court of 
record is conclusive between the same parties. The rule is thus 
laid down in the Duchess of KingstarCs Case; and in Buller's 
* Nisi Prias' the reason is stated to be that * the vei-dict ought to 
be between the same parties, because otherwise a man might be 
bound by a decision who had not the liberty to cross-examine.' 
If authority on the point bo sought in the domain of legal maxim, 
it irt found in the saying * Res inter alios acta alteri nocere non 
debet.' But sometimes a man may be estopped, not indeed by a 
judgment to which he was not a party, but by his conduct when 
and after the judgment came to his knowledge. A good instance 
of this is found in the recent case of In re Lart ; Wilkinson v. 
Blades, 65 Law J. Rep. Chanc. 846, in which a man who was not 
bound by a judgment delivered in a former action lo which he 
had not been made a party, but who had been aware of the 
judgment at the time when it was delivered and had received and 
retained a fund which it put into his pocket, was estopped, when 
identical circumstances subsequently arose, from reopening any 
of the questions which that judgment covered by taking proceed- 
ings relating to another fund arising under the same will ; even 
though the new claim was made in respect of a different interest. 
The nearest analogy which could be found was in the practice of 
the Probate Division, in which when a will is disputed, and an 
interested party does not intervene, he is bound by the proceed- 
ings although he was not a party to them. To quote Lord 
Penzance's language in Wytcherley v. Andrews^ such a parly 
cannot complaim if, knowing what was passing, he has been 
content to stand by and see his battle fought by somebody else 
in the same interest. And since Wytcherley v. Andrews was 
decided provision has been made by Rules of Court for enabling 
those who have an interest in an action to be added as parties. 
From his knowledge of the facts, and more especially from the 
circumstance that he took the money, the plaintiff in In re Lart 
seems to have been really, though not technically, * privy ' to the 
judgment which he afterwards complained of. The case is a 
curious one from the apparent absence of direct authority on the 
point. — Law Journal, 
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''SURPLUS assets:' 

Phrases often get currency withoat being undorstood, legal 
phrases especially, and ' surplus assets ' is one of them. The 
reason is the invincible indolence of the human mind, which will 
not undergo the fatigue of analysing or testing the truth of 
language unless there is something at stake which makes it 
worth while to do so. The stake in the New Transvaal Company 
did make it worth while. On one construction of 'surplus 
assets ' the holders of the foundera' shares in the company stood 
to win 18,000^. on the 200 shares, for which they had paid IL 
each. On the other construction, they would get some ISs. 6d. 
per share. The question on which this large cash difference 
turned was whether the property of the company remaining 
after payment of outside debts and liabilities only was distri- 
butable as ' surplus assets,' or whether the paid-up capital also 
must be retui-ned before a surplus was arrived at. To some 
extent it was a question of the company's articles, but at bottom 
it was one of principle. If a company's paid-up capital is a debt 
due from the company to its shareholders, then it must be paid — 
of course, after outside creditors have been first satisfied — like 
any other debt of the company, and till it is so paid there can be 
no surplus. This seems the true view, and a sound view. A 
trading company is a corporate person, to' whom the shareholders 
lend their money, that it may be employed for the acquisition of 
gain on the objects stated in the company's memorandum. The 
shareholders set the company up in business and then get paid a 
rate of interest varying with the profits. This is not only the 
theory of the thing, but the practical outcome. Shareholders 
are investors and dividend-drawers, not in any true sense parties 
managing a business. — lb. 



GENERAL NOTES. 

FoBM OF OATH.—The West Eiding magistrates in the Leeds 
division have decided to accept the Scottish form of oath. In 
announcing the decision of the magistrates the chairman, 
Mr. Benson Jowett, said it had been pointed out in some recent 
letters and articles in the Times that in no country in Europe 
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except England was the BuperBtitioas form of kisBing the book 
observed. He took occasion to express his own opinion that it 
was a somewhat uncleanly thing to kiss a book not always over- 
clean by lips which sometimes merited the same description. It 
certainly was not sanitary to perform an act which might 
transmit, and in many cases had transmitted, dangerous in- 
fections and even loathsome diseases. There was much more 
irapressiveness too, about the Scottish form of oath. On behalf 
of the constabulary the decision to adopt the Scottish form was 
also announced. 

Qualified PRiviLKOE.-7-Mr. Blake Odgers, Q.C., in his fifth 
lecture on The Law of Libel, under the new scheme of the 
Council of Legal Education, delivered at the Middle Temple 
Hall, dealt with " Qualified Privilege." Every fair and accurate 
report of any proceeding in a Court of law was privileged, unless 
the Court has itself prohibited the publication, or the subject 
matter of the trial was unfit for publication. That was so even 
where an application was made to the Court ex parte. All com- 
ment must be reserved till the trial was over. Similarly, a fair 
and accurate report of any proceeding in either House of Par- 
liament was privileged, although it contained matter defamatory 
of an individual. At one time, only proceedings of a public 
meeting were privileged at common law. The lecturer referred 
to the decision of the Court of Appeal in Purcell v. SowUr, and 
the Newspaper Libel and Eegistration Act. The Law of Libel 
Amendment Act, 1888, defined '* public meeting " to mean any 
meeting bond fidt and lawfully hold for a lawful purpose and for 
the furtherance or discussion of any matter of public concern, 
whether the admission thereto be general or restricted. The 
next question discussed was malice. Dr. filake Odgers said that, 
as soon as the judge ruled that the occasion was privileged, the 
plaintiff had to pi*ove malice. Malice did not mean malice in 
law, a term in pleading, but actual malice, a wrong feeling in a 
man's mind. It might be proved by extrinsic evidence, shpwing 
that there were former disputes or ill-feeling between the parties, 
or other libels or slatiders published by the defendant or the 
plaintiff. Or it might be proved by intrinsic evidence, such as 
the unwananted violence of defendant's language, or the uu- 
necessary extent given to the publication. 
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STJPRBMB COURT OP CANADA. 

Qttawa, 25 January, 1897. 

Salvas v. Vassal. 
Qaebec.J 

Title to land — Sale absolute in form — Right of redefnption^-'Effect 
as to third parties — Pledge. 

Real estate was conveyed to S. by notarial deed, absolute in 
form but containing a provision that the vendor should have the 
right to a re-conveyanCb on paying to S. the amount of the pur- 
chase money within a certain time. S. subsequently advanced 
the vendor a fui'ther amount and extended the time for redemp- 
tion. The vendor did not pay the amount within- the time and 
the property liaving been seized under execution issued by Y. , 
a judgment creditor of the vendor, S. filed an opposition claiming 
it under the deed. 

Held, revei'sing the judgment of the Court of Queen's Bench 
Q.R., 5 Q.B. 349, that the sale to S. was a vent € a rSmir ehnd was not 
when the rights of third parties were in question, to be treated as a 
pledge and set aside on proof that the vendor was insolvent when 
it was executed. Pacaud v. Huston^ (3 Q.L. R. 214) overruled. 

Appeal dismissed with costs. 

Geoffrionj Q.C, and Laveryney for appellant. 

Cripeau, Q.G., and Beaudin, Q.Cy for respondent* 
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26 Januaiy, 18W. 

MUBPHT v. LABBJfe. 

QnsBso.] 

Lessor and lessee — Use of prenUses—Destruetion by fire — Negligence 
—Burden of proof— Art. 1629 CO. 

Premises were leased to be used as a fuiiiiture factory, the 
lease containing the asual covenants as to repair. The premises 
were destroyed by fire of which it proved impossible to discover 
the origin. In one of the rooms there was a quantity of cotton 
waste saturated with oil, but nothing to connect it with the fire. 
In an action by the lessor for the restoration of the premises or 
equivalent damages, 

Held^ affirming the judgment of the Court of Queen's Bench, 
P.Q., Q.E., 5 Q.B. 88, Strong, C.J., dissenting, that there was no 
obligation on the lessee, by virtue of art. 1629 O.G., to excuse 
himself from liability by proving that the fire occurred fi*om 
causes beyond his control ; that negligence must be established 
against him as in other cases of the kind ; that he is not liable if 
he proves that he has used the premises in the manner a prudent 
owner would use them ; and that the presence of the saturated 
cotton waste was, of itself, no evidence of negligence. 

Held^ also, that the evidence of workmen of the lessee should 
not be discredited because they might possibly have feared con- 
victing themselves of imprudent acts. 

Appeal dismissed with costs. 

Biique, Q.C, and TrenJu)lmey Q.C., for appellant. 

Lafleur and Fortin^ for respondent. 



25 January, 189*7. 
City of Qubbeg v. North Shobs Bt. Co. 

QUIBXC] 

Construction of deed — Ambigtums expressions— Conduct of parties- 
Presumptions. 

On the 21st of August, 1882, the Govei-nment of Quebec ac- 
quired by deed from the City of Quebec all the proprietary 
rights that the city had in lands designated on the cadastre as 
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No. 1937 '' sitwted between St. Paul, St. Boch and Henderson 
streets and the riveirSt Charles, with the wharves and buildings 
thereon erected," concenung which there had previously been 
negotiations and some corres|K)iMlence between the Government 
and the City, but the deed however did not follow precisely the 
designations or terms referred to in tke correspondence. On the 
same day, by another deed, the Government conveyed the same 
property to the respondent^ and subsequently the property passed 
to the Canadian Pacific Railway under the provisions of 47 V. 
(D.) ch. 87, 8. 3 and 48 and 49 V. (D.) oh. 58, s. 3. Upon the ex- 
ecution of the deeds mentioned the respondent took possession of 
the grounds and wharves which have been occupied firstly by 
the respondent and then by the Canadian Pacific Bail way over 
since that time. In August, 1894, the respondent brought an 
action to recover part of the lands alleged by them to have been 
included in the description contained in th9 deed, which had not 
been delivered to them, but had remained in the possession and 
occupation of the city and others to whom the city had sold the 
same. The difficulty arose from the ambiguity in the description 
anting from the fact that ** Henderson " street, did not run to 
the river but only to a public highway known as ^'Orleans Place," 
the limits of which were not in direct pt-oiongation of Henderson 
street as actually used for a thoroughfare. The respondent 
claimed that from the correspondence ponding the negotiations 
it appeared that the intention of the parties to the deed was that 
the boundary should be by Hendereon street, and the line of the 
western limit of that street as then in use prolonged into the 
river St. Charles, which would entitle them to an additional strip 
of land and a wharf commonly called the '' Gas Wharf," of which 
they had been improperly deprived during a period of over 
twelve years through unlawful occupation by the city and those 
to whom the city sold the property afler having conveyed it to 
the Government by that description. 

Held, that in the absence of other means of ascertaining the in- 
tention of the parties, ambiguities in the designation of lands 
should be interpreted against the vendee and in favour of the 
vendor and his assigns. 

In cases of ambiguous descriptions in deeds of lands the manner 
in which the parties to the deed have occupied and dealt with 
property which might be affected thereby is strong proof of the 
boundaries of the lands intended to be conveyed, and sufficient in 
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law to justify the presumption that the parties by their subsequent 
occupations correctly executed their intentions at the time of 
the passing of the deed. 

Heldy perGw^ynne, J., that whatever, if any, right, title or in- 
terest, in the disputed portion of the lands did pass by the first 
deed to the Quebec Government, had become vested in the Can- 
adian Pacific Bailway Ck)mpany in vii-tue of the statutes and in- 
struments executed thereunder, and consequently the respondents 
had no right of action whatever to have it declared that they 
had any right, title, interest or claim thereto. 

C. A. Pelletier, Q.C., for appellant. 

F. Langettery Q.C., for respondent. 



Quebec.] 



26 January, 1897. 
Eearnet v. Letbllier. 



Contract — Sale of goods by sample-^Price— Delivery of invoice — 
Presumption — Evidence, 

L. agreed to buy from E. a job lot of tea of which he had 
samples. Before the tea was delivered L. received an invoice 
charging a uniform rate per lb. for the lot. Some five months 
after he was asked to accept a draft for the balance claimed by 
K. on the sale (L. had accepted for part of the price before), but 
refused on the ground that the amount was too large, alleging for 
the first time that the sale was according to the prices marked 
on the respective samples, and not one rate for the lot. In an 
action to compel acceptance or in default for payment of the 
amount, K. swore to the uniform rate and L. to the rate per 
sample, the latter supporting his evidence by that of his son who 
testified that K. first applied to him to buy the tea at the sample 
prices, and was referred to his father ; and that of a broker 
present when the bargain was made who was very vague in his 
recollection of the actual terms. The Superior Court gave 
judgment in favour of K., which was reversed by the Court of 
Queen's Bench. 

Meldy reversing the decision of the Queen's Bench, Gwynne, J., 
dissenting, that the receipt of the invoice by L. and its retention 
without objection for five months, raised a presuniption that the 
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price therein stated was that agreed upon, and that L. had not 
produced the clear and absolute evidence necessary to rebut such 
presumption. 

Held, per Gwynne, J., that in this case no such presumption was 
raised by the retention of the invoice. * 

Appeal all6wed with costs. 

Fitzpatricky Q.O., for the appellant. 

LangttedoCy Q.C., <& Dorion, for the respondent. 



25 Januaiy, 1897. 

Adams v. MoBxath. 
British Columbia.] 

Will— Undue influence — Evidence. 

A. brought an action in the Supreme Court of British Columbia, 
to set aside the will ot his uncle in favour of HC., a sti-anger in 
blood to the testator, alleging that its execution was obtained by 
undue influence of M. at a time when the testator was mentally 
incapable of knowing what he was doing. The evidence at the 
trial showed that A. and the testator corresponded at intervals 
between 1878 and 1891, and the earlier letters of the latter ex- 
pressed his clear intention to leave his property to A^ while in 
the latter that intention seemed to be modified if not abandoned. 

The circumstances attending the testator's last illness and the 
execution of his will were as follows: He was 84 years old and 
lived entirely alone. A neighbour not having seen him go out 
for two or three days notified one of his friends, who got into the 
house and found him lying on the floor where he had fallen in a 
fit, and lain for three days. He sent for a doctor and meanwhile 
did what he could himself to aid him. When the doctor came 
he pronounced the testator to be nearing his end, and M. , who 
was notified or heard of the matter, came and had him conveyed 
to his own house. The next day M., according to his own testi- 
mony, at the testator's request, went to a solicitor whom he in- 
structed to draw a will for the testator in his (M's) favour. The 
solicitor prepared the will, brought it to the house where the 
testator was, read it over to him, and asked him if he understood 
it, and having answered that he did the testator executed the 
will which the solicitor and M.'s brother-in-law witnessed. M. 
was present all the time the solicitor was in the house. The 



54 THE LBOAL NBW8. 

doctor who attended the testator swore at the trial that 
he wa8, thoagh very weak and low, mentally capable of at- 
tending to business, and of understanding what was said to him. 
It was proved, also, that a short time before his seizure he had had 
drafted a will in favour of A., his nephew, but did not execute it. 
He died a week aftdi* executing the will attacked in the action. 

Held, affirming the judgment of the Supreme Court of British 
Columbia (3 B.C. Sep. 513) that it was not sufficient for A. to 
prove merely circumstances attending the execution of the will 
consistent with the hypothesis that it might have been obtained 
by undue influence ; they must be inconsistent with a contrary 
hypothesis, and what was proved in this case did not fulfil this 
condition. 

GwYNNE, J., dissenting, held that the facts proved were 
sufficient to justify the court in setting aside the will. 

Appeal dismissed with costs. 

Mass, Q.G., for the appellant. 

3. M. Blake, Q.C., for the respondent. 



COUET OF APPEAL. 

London, 29 January, 1897. 

Before Lord Eshsb, H.B., Lopss, L.J., Bigbt, L.J. 

JoNBs V. German (32 L. J.) 

Justice of the Peace — Jurisdiction — Search-warrant — Information 
corUaining no allegation of felony. 

Appeal of plaintiff from judgment of Lord Sussell, L.C.J., 
for defendant on further consideration (66 Law J. Rep. M. C. 
212). 

Action for illegal arrest, false imprisonment, and trespass to 
goods ensuing upon a search-warrant granted by the defendant 
as a justice of the peace. 

The allegation of the plaintiff was that the warrant was 
granted illegally and without jurisdiction, because the inform- 
ation, the words of which are set out in the report of the case 
below iu 65 Law J. Rep. M.C. 212, did not charge the com- 
mission of any criminal offence and did not specify the goods for 
which the search was desired. 
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Lord BoBBell, L.C. J., gave jadgment for the defendant. 

The plaintiff appealed. 

Their Lordships held that, although it might be that the infor- 
mation was irregnlar, there was to be collected from it a fair 
intendment that the plaintiff's master suspected on reasonable 
grounds that the plaintiff, his servant, had stolen goods, and 
that the magistrate had jurisdiction to gi*ant the warrant. 

Appeal dismissed. ' 



A RETROSPEOT OF COMPANY LAW. 

Looking back with the experience of thirty-five years, what 
are we to designate as the chief defect in the working of the 
company syistem? Not the statutory machinery. That has 
worked well. Not the losses of creditors, though they have been 
considerable. Not the glowing falsehoods of prospectuses. The 
real defect, the cai-dlnal vice, has been that the company has 
been too much the mere puppet of the promoter, and has had 
contracts fastened on it in its helpless infancy which never 
ought to have existed. We know the modus operandi well. The 
unscrupulous promoter having got something marketable — a 
patent, a concession, or a mine — sets himself to palm it off on 
the public at an exorbitant price. For this purpose he forms 
the company, drafts its memorandum and articles, furnishes it 
with directors, perhaps qualifies them, and then presents to the 
company — that is, his director-nominees — for acceptance a cut- 
and-dried contract made with a trustee ior the company. The 
purchase is improvidently adopted at the first board meeting, 
and the company stands committed to a ruinous bargain, starts 
waterlogged, and shortly founder. The directoi's — ^good easy 
men — ^may not actually mean to betray the company, but they 
may not be men of business, or they may be dupes of a plausible 
promoter, or they may say to themselves : " Here is the com- 
pany's memorandum. The company was formed to carry out 
this very agreement." The result, whatever the reasoning, is 
the same : the company is made the prey of the promoter-vendor, 
and is commercially lost by over-capitalization. Unfortunately, 
this evil is as rife to-day as it was thirty yeai*s ago, only instead 
of the promoter we have the promoting syndicate. — Law Journal 
(^London). 
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THE CBTEF BEQUISITE FOR SUCCESS AT THE BAR. 

In an address on the above sabject, delivered at a recent ban- 
quet of the Illinois State Bar Association, by Hon. George R. 
Peck, the speaker observed : 

*' If success at the bar were to be measured by me some one 
woi*thier should have answered this toast. I suppose the toast 
means success in getting cases and winning them. But what is 
the chief requisite in getting cases ? Is it learning ? Undoubt- 
edly learning is necessary, but it is not the chief requisite. We 
have all seen too many melancholy examples of learned la¥Fyer8 
who have not been successful. Is it industry ? We are told 
persistent efforts and constant labor will accomplish many 
things, but Ihey are not the chief requisites in law. Is it 
eloquence ? Eloquence may win over a jury, though the verdict 
is set aside by the judge a moment later. It may go into a 
national convention and take away the presidential nomination 
from gray-haired men who have grown old in the country's ser- 
vice. The chief requisite for success at the bar is judgment and 
common sense — the harmony of all the faculties which makes 
the vision true. Judgment and common sense have made all the 
success achieved at the bar." 



SHOOTING OF ESCAPING CONVICTS. 

The shooting on Dartmoor of the convict Carter while attempt- 
ing to make his escape raised the serious question whether the 
warder was justified in shooting the prisoner, and we are not at 
all sure that in the interests of prison discipline and public right 
the whole circumstances should not be re-examined before a 
Court of assize, notwithstanding the verdict of the coroner's jury, 
so that a full inquiry may be had into the present system of 
control over convicts who are working outside their prison 
walls. The answer to the question tu*ns on the general law, 
and on the particular instructions of the Home Office as to the 
duties of wardei*s. Certain instructions issued prior to 1852, 
and a I'evised version of that year, were cited to the coroner as 
justifying the act of the wai«der. We have vainly endeavoured 
to obtain a copy of these instructions, and to find any statutory 
authority for their issue ; and they appear to be mere regu- 
lations for the conduct and discipline of prisons, and not to have 
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any effect in altering the common law duties and liabilities of 
prison officials, who, like soldiers, are subject to the ordinary 
law. So that in substance the acts of a warder can be justified, 
if at ftll, by reierence to the duties of gaolera and officers of 
justice in preventing an escape or in pursuit of a fugitive felon . 
The convicts by escaping were committing a felony under the 
Transportation Act of 1824. The deceased convict Carter was 
in flight, not in resistance, but the day was foggy, and the 
chances of escape increased by the risk of his getting out of 
sight if not promptly stopped, and the wai*der before shooting 
had called out " Stop, or I will fire." The warder clearly had a 
legal duty to prevent the escape and to recapture the fugitive if 
possible, and while one of the Home Office Bules forbade guai*ds 
to shoot at prisoners except in case of violence or thi*eatened 
violence (i.e. 9e defendendo), another stated that it was the first 
duty of a guard to prevent the escape of a prisoner. But his 
justification must, rest on the question whether, having legal 
authority and duty to appi*ehend the fugitive, he reserved his 
fire until it was. reasonably clear that without firing he could not 
prevent his escape, although the circumstances did not involve 
any direct resistance by the fugitive felon. — Law Jaumal. 



OABRIERS'-FAILURE TO HEAT CAR— DAMAGES. 

In Taylor v. Wabash R. R. Co., decided by the Supreme Court 
of Missouri in December, 1896 (38 S. W. R, 304), the action was 
for damages, on the theory that plaintiff suffered a severe illness, 
and impairment of his ability to work, as a direct consequence of 
a cold which he contracted while a passenger in defendant's 
railway car. There was evidence to the effect that the car was 
very cold ; that plaintiff notified the trainmen of his suffering, 
and repeatedly requested them to make a fire ; that there were 
stoves in the car, and defendant could easily have supplied the 
needed heat. It was hold that the merits of plaintiff's case 
should have been submitted to the jury. It was further held 
that it was a question for the jury whether plaintiff was chai*ge- 
able with contributory negligence because he did not leave the 
car at some station, made no effort to procure additional wraps 
from his trunk in the baggage car, took off his overcoat at one 
time to give his wife the benefit of its warmth, and wore 
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inadequate clothing to meet the demands of the climate and 
seaflon. The court said, in part : 

1. By accepting plaintiff as a passenger upon the train, 
defendant became obliged to discharge some other duties toward 
him beyond that of mere safe cairiage to the plaintiff's destin- 
ation. The principles of the common law, as applied to the cir- 
cumstances of travel at this day and in this country, require of 
the carrier of passengers by railroad a certain measure of atten- 
tion which we believe the defendant in this action did not fully 
meet. To quote a recent writer on this topic : " The duty of the 
carrier extends, not only to the furnishing of safe vehicles, but 
also to the supplying them with such accommodations as are 
treasonably necessary for the welfare and comfort of his passen- 
ger. This duty would undoubtedly include the supplying theni 
with seats, if a day car or vehicle ; with proper berths, if a sleep- 
ing oar; with warmth in cold weather; with light at night," 
etc.; Hutch. Carr. Mechem's 2d. Ed., 1891, Sec. 515i. In the 
case at hand defendant was notified of the plaintiff's suffering 
from want of proper or sufficient heat in the car. Notwithstand- 
ing such notice repeatedly given, defendant omitted to comply 
with the demands of its duty, although it appears fh>m the 
evidence that the train made many stops at stations along the 
route. 

Defendant, it may fairly be inferred, had ample opportunity to 
supply the needed heat, had it seen fit. Such, at least, is the 
showing of facts which plaintiff makes, and the truth of it he is 
entitled to have submitted to the proper triers of the facts. The 
plaintiff's case is not founded on any claim for mere discomfort 
on his journey. It is founded on the theory that he ultimately 
suffered a severe illness and impairment of his ability to work, as 
a direct consequence of the cold he contracted on the ride with 
defendant of which he complains. His testimony tends to sus- 
tain that theory ; and he was, we think, entitled to go to the 
jury upon it; Turrentine v. Bailroad Co, (1885). 99 K C. 638; 
Hastings V, Railroad Co, (1892), 53 Fed. 224; Railway Go. v. 
Hyatt (1896, Tex. Civ. App.), 34 S. W. 677. 

2. It is insisted by the defendant that the plaintiff is charge- 
able with contributory negligence in several ways. First, that 
he did not leave the train at some station along the line, when 
he found the cold unbearable ; second, that he made no effort to 
get at his trunk in the baggage car, wherein he had wraps that 
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woald have made him comfortable ; third, that he took off his 
overcoat at one time daring the night in order to give his wife 
the benefit of its warmth ; and fourth, that he wore inadequate 
clothing to meet the demands of the climate and the season. It 
does not seem needful to indulge in any extended comment on 
this branch of the case. Whatever force the facts above men- 
tioned may rightly have as evidence of negligence on the plain- 
tiff's part, we consider that none of them is of such a nature as 
would justify a court in declaring as a matter of law t^at plaintiff 
was negligent. Nor do all of said facts warrant such ruling. On 
those facts the question of plaintiff's contributory negligence is 
one to be decided by the jury. It is only where the plaintiff 's 
own evidence, in a case like this, is of such a character as per- 
mits no other reasonable inference than that he was negligent, 
that the court may properly deny him the right to have the jury 
say whether or not his conduct comes up to the standard of 
ordinary care of the average man in the same circumstances. 
The learned trial judge was in error in taking the case from the 
jury- 

IMPEACHMENT OF ONE'S OWN WITNESSES. 

The binding rule of law, inhibiting the impeachment of one's 
own witnesses, is sometimes denied in cases where the parties to 
the litigation are called as witnesses, says the National Gorpcf^ 
atian Beporter. But there is no distinction in the law, as again 
shown by the approved ruling in Crespi v. People (46 Pac. 863). 
The action was criminal libel, and a part of the libellous matter 
was a published chari^e that the complaining witness, Almagia, 
himself t\ newspaper editor or proprietor, was paid by the 
" camon*a " to libel and vilify certain people. (By " camorra " 
is understood to have been meant a clique, ring, cabal, or oon- 
fedeiiition of Italians in the city, banded together for dishonest 
and dishonorable pui*pose8). Defendant undertook to prove the 
existence of this camorra and Almagia's connection with it. He 
called Almagia to the stand, as his own witness, and asked him, 
with specifications of time, place and persons present, if he had 
not stated that he had instituted the prosecution of defendant at 
the instance of others. Almagia answered that he had not. 
Defendant then sought to impeach him by showing that he had 
made this statement. The Court refused to admit the impeach- 
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ing evidence. This ruling is complained of. It was clearly 
right. It was an attempt by a party to impeach his own wit- 
ness, not because that witness had given hostile evidence which 
had taken him by surprise, but because he did not admit what 
was sought to be elicited fi-om him. Indeed, he was apparently 
questioned for the sole purpose of impeachment. Such practice 
is not permissible. {People v. Jacobs, 49 Cal. 384 ; People v. 
Michell, 94 Cal. 656 ; 29 Pac. 1106). 



PRIVILEGES OF COUNSEL. 

The Supreme Court of Tennessee, in a recent case, passed, 
incidentally, upon the novel question of the right of counsel to 
shed tears before a jury. The case was Ferguson v. Moon, for 
breach of promise and seduction. It had been assigned as error 
that counsel for plaintiff in his closing argument, in the midst of 
a very eloquent and impassioned appeal to the jury, ''shed tears 
and thus unduly excited the passions and sympathies of the jury 
in favor of the plaintiff, and greatly prejudiced them against 
defendant.'' The court confessed itself unable, after diligent 
search, to find any direct authority on the point, the conduct of 
counsel in presenting their cases to juries being a matter which 
must be necessarily left largely to the ethics of the profession 
and the discretion of the trial judge. The court concluded : 

''No cast-iron rule should be laid down. To do so would 
result that in many cases clients would be deprived of the 
privilege of being heard at all by counsel. Tears have always 
been considered legitimate arguments before the jury and we 
know of no power or jurisdiction in the trial judge to check 
them. It would appear to be one of the natural rights of coun- 
sel which no statute or constitution could take away. It is 
certainly a matter of the highest pei-sonal privilege. Indeed, if 
counsel have tears at commalid, it may be seriously questioned 
whether it is not his professional duty to shed them whenever 
proper occasion ai'ises, and the trial judge would not feel con- 
strained to interfere unless they are indulged in to such excess 
as to impede, embarrass, or delay the business before the court. 
In this case the trial judge was not asked to check the tears and 
it was, we think, a very proper occasion for their use, and we 
cannot revei^se for this reason ; but for other errors indicated the 
judgment is reversed and cause remanded for a new trial." 
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COMPANY CASES IN 1896. 

Co-operative entei'prise has been unparalleled during 1896. 
The number of companies registered in the past year has been 
4,236, without counting reconstructions. Of these at least one- 
third, according to the estimate of the Registrar of Joint Stock 
Ck)mpanies, belong to the category of private companies. In 
view of this fact — of the frequency of one, two, or three persons 
incorporating themselves through the machinery of the Com- 
panies Act, 1862, and trading with limited liability — incompar- 
ably the most important judicial decision of the past year is that 
of the law lords in Salomon v. Salomon. To some the novel kind 
of corporation sole which that decision sanctioned is an alarming 
phenomenon, but in truth it is only a natural corollary of limited 
liability. When once the Legislature accepted that principle, it 
transferred the centre of commercial gravity from the company 
to its capital. What the persons dealing with the company give 
credit to is the fund dedicated to the trading, and whether it is 
contributed by one-man, or 100, or 100,000 is as immaterial as it 
is whether the contributors are French or English, Germans or 
Jews. 

" One-man " companies is not the only matter in which the 
House of Lords have illuminated the law. They have by a 
judicial construction of the public examination section cut down 
its operation to something very harmless {Ex parte Barnes) ; 
indeed, the official receiver would say, annihilated the utility of 
the section altogether. Only the promoter or director against 
whom ek prima facie case of fraud is found can now be put on the 
rack ; for the rest, the official receiver must do his best with 
section 115. The significance to officialism of this decision is 
considerable, for with the exit of the public examination as an 
all-i-ound method of inquisition, the raison d'etre of a winding-up 
by the Court in great measure disappears. Voluntary winding- 
up is as good, if not better ; consequently, for one company that 
comes to be liquidated in the winding-up department, ten are 
liquidated outside it. Hinc illce lacrymce I One more decision of 
first-rate importance duj*ing the year has been that defining the 
legal position of auditora, their duties and lia'bilities {In re The 
Kingston Cotton Mills Company). The result is just and fair. 
The auditor — to sum it up — is an officer of the company, but of 
him, as of any other professional expert, it is only required that 
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he shoald use reasonable oare. He is not required to sospect 
fraud unless there is something to suggest it, still less is he an 
insurer. He is, in a word, a watch-dog, not a blood-hound. 
These are the three chief corner-Htones which have been added 
to the edifice of company law during the past year. 

Underwriting cases have been specially numerous, evidencing 
both how common this practice of underwriting has become in 
commercial circles for securing the flotation of a company, and 
also the lamentable laxity with which these tripartite conti*act8 
are dra^n. — Law Journal (London), 



ADVANTAGES OF DEFINITE AND CORRECT 
EXPRESSION. 

There is no science, said Judge Bradley, in an address to law 
students, in which the words and forms of expression are more 
important than in the law. Precision of definition and statement 
is a sine qua non. Possessing it, you possess the law ; not posses- 
sing it, you do not possess the law, but only the power of vainly 
beating the air. It is of the utmost importance to the student of 
the law to acquire, besides a knowledge of the law itself, the 
power of expressing it in correct and appropriate language, such 
as is found in books of authority. One of the best aids to the 
accomplishment of which I speak is to choose some author of 
pure and accurate diction, and make his work a vade meewn^ 
until you have become so familiar with its contents that, 
although not absolutely committed to memory, the words and 
forms of expression will spontaneously suggest themselves when- 
ever you begin to speak or write on the subject. Of course, 
there can be no doubt what book should be chosen for this pur- 
pose. There is nothing to compare with Sir William filackstone 
in completeness of scope, purity and elegance of diction, and 
appositeness, if not always absolute accuracy, of definition and 
statement. One of the greatest, if not the gi-eatest, of forensic 
speakers, as well as lawyera, that I ever knew, was the late Mr- 
George Wood, of New York — ^in his early days a leader of the 
Bar of New York. I have often hung upon his lips with chained 
attention, even when opposed to him in a case, and can truly 
say that I never enjoyed a greater intellectual treat than in 
listening to his arguments. Now I happen to have heard, an 
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a/coount of the method which he pursued for acquiring his won- 
derful command of choice juridical diction. It was his custom 

for many years to read a chapter of Blackstone of a morning, 

and then take a long walk and repeat to himself all that he 
could remember of what he had read, even to the veiy woi'ds 
and phrases in those parts that were important, such as defi- , 

nitions and the like and in this way he went thi*oagh the 

commentaries until they were perfectly mastered, both in matter 
and form, so that he became almost a walking commentary him- 
self. His case illustrates the oft-repeated injunction, '^ Beware 
of the man with one book," and when the one book mastered in 
this way is such a book as Blackstone's Commentaries, it is easy 
to comprehend what power and beauty may be acquired and laid 
by for future use in the display of forensic eloquence. 



GENERAL NOTES. 

Judicial Knowlidgi. — The story runs that the Fellows of 
the Common Eoom at Trinity, provoked at the omniscience of 
Dr. Whewell, once laid a plot to disconcert and humble that helluo 
Ubrarum. With this object they got up < Chinese Metaphysics' in 
the ^ Encyclopeddia Britannica,' and then casually started the topic 
after dinner and flaunted their recondite knowledge, as they 
hoped, to the dismay of the Doctor. At last one of them pro- 
pounded some theoiy on the subject which aroused the attention 
of the master. *Why,* he said, * that's been exploded long ago. 
You must have been reading my old article on " Chinese Meta- 
physics " in the ** Britannica " ! ' We are reminded of this story 
by the little interlude which took place between Baron Pollock 
and counsel recently. It was about some dealings in stocks. 
' Perhaps 1 ought to explain to your lordship,' said the ingenuous 
eounsel, ' the meaning of the woi*d ^' contango," as your lordship 
may not be acquainted with it. It is a term employed on the 

Stock Bzchange ' ' Thank you, Mr. X.,' said the learned 

Baron , 'but as I was for several years counsel for the Stock Ex- 
change, you need not labour the point. I think I understand it.' 
The judicial innocence of mundane matters, whether stage or 
Stock Exchange, manifested by judges is sometimes amazing, but 
under this white-robed innocence we not infrequently find an 
equally amazing amount of worldly wisdom surviving from the 
experiences of the Bar. — Law Journal. 
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YARNismNG Criminals. — An English custom of not very 
ancient date was. to hang smngglers on gibbets arranged along 
the coast, and then tar the bodies that they might be preserved 
a long while, as a warning to other culprits. As late as 1822 
three men thus varnished might have been seen hanging before 
Dover Castle. Sometimes the process was extended to robbei-s, 
assassins, incendiaries and other criminals. John Painter, who 
fired the dockyard at Portsmouth, was first hanged and. then 
tarred in 1776. Fi*om time to time he was given a fresh coat of 
varnish, and thus was made to last nearly fourteen years. The 
weird custom did not stop smuggling or other crime, but no 
doubt it had some influence as a preventive. 

Mabriaoe and Divobos. — ^Twice as many widowers marry 
again as widows. Is this a proof of woman's superior constancy? 
The return moved for by Mr. Henniker Heaton as to the number 
of divorce suits tried during 1894 shows that out of a total of 443 
suits, 206 were instituted by wives, 238 by husbands. Is this 
any criterion of the relative fidelity of the spouses? Surely not. 
One reason that the wife's suits are fewer is that the wife has, 
rightly or wrongly, more to prove, ndviltery plus cruelty, or adul- 
tbiy plus desertion; the husband only adultery. But the main 
reason is that the wife has a great deal more to lose by the breaking- 
up of the home, and to save that and for the sake of the children 
she condones many offences which she might drag before the 
Court. There are more patient Griseldas in these days than is 
generally supposed, though Chaucer thought it would be hard to 
find one. When a wife does bring her suit she moi*e often suc- 
ceeds — so the statistics show — than the husband does, which is 
some evidence that she only invokes the Court in gross cases. 
These considerations are necessary because the return on the 
face of it would seem to suggest that the husband is more often 
the injured party than the wife, a conclusion quite at variance 
with common experience. There is nothing, it has been well 
said, so fallacious as facts — except figures. — Law JoumaL 

Larobnt.— Two of the most unique cases of thieving on record 
are being investigated in Haverhill. One is the stealing of 15,000 
live fish, and the other the theft of a big stone wall surrounding 
the cemetery of the Hebrew Burial Association. This is believed 
to be the fii*st instance over chi*onic]ed of the larceny of a stone 
wall from a graveyard. — Albany Law Journal 
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CURRENT TOPICS AND CASES. 

The Court of Appeal at Montreal, on the 24th Febru- 
ary, reversed the decision of the Superior Court, Archi- 
bald, J., in Ctisson v. Deldrme^ referred to on p. 8 of this 
volume, and since reported in Quebec Reports, Vol. 10, 
S. C, p. 329. The case presented an interesting and 
imx>ortant question as to the rights and obligations of the 
parties where a person in erecting a wall has inadver- 
tently encroached a few inches on his neighbour's land. 
Can the neighbour ask for the demolition of the wall, or 
merely for the value of the land taken ? The court below 
declined to maintain the action for the demolition of the 
wall, considering that there was proof of acquiescence 
and renunciation of right by the plaintiff, and also taking 
into consideration the fact that the value of the land 
taken was extremely insignificant. The Court of Appeal 
has set aside that judgment and maintained ihe action 
for demolition, the grounds for reversal being briefly as 
follows: — ^The fact that the respondent acted in good 
fe^ith did not justify him in erecting his wall before he 
had ascertained the true line of division. The court was 
of opinion, as a matter of fact, that there had been no 
acquiescence on the part of the neighbour in the line 
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built on, and further, that while the construction of the 
wall was proceeding, appellant notified respondent that 
he was encroaching. Subsequently appellant resorted to 
an action en homage, and the encroachment was estab- 
lished. The Court of Appeal considered that the value of 
the land was not so insignificant as to justify the appli- 
cation of the maxim *' de minimis non curat lex." The 
action for demolition was therefore maintained. 



In the case of Plummer v. Gillespie, referred to, ante^ p. 
2, the Court of Appeal (Feb. 24) unanimously affirmed 
the judgment of Mr. Justice Archibald, since reported in 
Q. R., 10 S. C. 243. The underlying principle of the 
decision s^ems to be that services volunteered by strang- 
ers or outsiders do not give them a legal title to remu- 
neration against the party to whom the services are ren- 
dered, where there is no evidence whatever that the 
latter requested or recognized the service in any way, 
or was even aware that it was rendered ; and the alleged 
usage to the contrary, in the case of real estate agents, it 
was held, had not been established. 



The Quebec Statutes, 60 Victoria, have been issued, and 
contain some matters of special interest. The draft code 
of procedure prepared by the commission charged under 
57 Vict., ch. 9, with the revision of the Code of Procedure, 
has been finally adopted, but the provisions respecting 
the Code of Procedure passed during the last session 
have to be embodied, and when the roll is completed 
and deposited the Code is to be brought into force by 
proclamation. It is to be regretted that these amend- 
ments could not have been incorporated before the end 
of the session, and the whole enacted as one statute, as 
difficulties may possibly arise with respect to the changes 
made by the commission after the draft was approved by 
the legislature. The changes made in the Code of Pro- 
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cednre rentier necessary certain amendments in the 
Revised Statutes of Quebec, and these are enacted by 
chap. 49. 



The New York State Library has just issued its seventh 
annual comparative summary and index of state legis- 
lation, covering the laws passed in 1896. Each act is 
briefly described or summarized and classified under its 
proper subject-head, with a full alphabetical index to the 
entries. Perhaps the most important legislation of the 
year vobb that enacted by the people directly through 
tkeir votes upon the numerous constitutional amend- 
ments submitted to them. The bulletin records the 
amendments defeated as well as those.adopted, a special 
table arranged by states being inserted for convenient 
reference. It is of interest to note that of 57 separate 
constitutional amendments voted on, only 24 were 
adopted. There is a steadily growing appreciation of 
this bulletin by all persona interested in improving state 
legislation. It is already widely used and aids materially 
in raising standards and promoting uniformity in the 
laws of the different states. It is proposed that the eighth 
bulletin shall consolidate into a single series with the 
legislation of 1897 the summaries for the preceding seven 
years. This material will be closely classified ftnd so 
presented as to give a clear view of the general progress 
of legislation for the eight years ending in 1897. 



Lomond v. Rkhards (pp. 70, 71 of this number) is a case 
of great interest to hotel-keepers, inasmuch as the law as 
laid down by the Oourt of Appeal, enables them to eject 
any traveller, without assigning cause, after he has made 
a stay of moderate length. The case seems to have been 
hotly contested, but the hotel won in all three courts. 
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8UPKBME COUET OP CANADA* 

Ottawa, 25 Januaiy, 189*7. 

Qaebec] 

Magdonald v. Whitfulb. 

Whitfield v. The Merchants Bank. 

Principal and surety — Judgment against sureties — Discharge of one 
-—Trust funds — Rights of co-sureties — Guarantee, 

A bank holding judgments against several sureties released 
one, reserving his recourse against the others, with a declaration 
that the release gave no warranty against claims the other 
-sureties might seek to enforce against the one released by reason 
of the exercise of the recourse reserved. The surety released 
had at ^e time a sum of money in his hands to be applied 
^towards payment of the bank's debt. 

Htld^ that notwithstanding the release said surety could be 
compelled by his co-sureties to pay such moneys to the bank, or 
to the co-sureties if the bank had been paid by them. 

Held also, that the bank was not liable as a warrantor to the 
sureties not released, having entered into no agreement creating 
an obligation in guaranty towards them. 

Appeal dismissed with costs. 
• Geoffrion, Q,C.y and Fleets for appellant Macdonald. 

Abbott, Q.C., and Taylor for Whitfield. 

Abbott, Q.C, for Mei-cfaante Bank. 



25 Feb., 1897. 
Quebec] - 

MoGoET V. Lbamy. 

Appeal — Bomage — Agreement as to — Title to land — Future rights 
— i?.iS.C., c. 135, s. 29—64 & 55 F., c. 25, s. 2. 

'the owners of contiguous lands with no established line of 
division agreed by notarial deed to have such lino established by 
a 8Ui*veyor, but one owner refused to accept the surveyoi-'s 
report, an<f to acquiesce in the boundary thereby fixed. In an 
action by the other owner to have the same decliu*ed the tru^ 
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line of delineation, the Court of Queen's Bench field that the 
report did not bind the parties. 

Held, that the judgment affected title to land and might bind 
future rightB, and an appeal therefrom would lie to the Supreme 
Court. 

Faran, Q.G., for the appellant. 

Qeoffrion, Q,C., and Ohampagney for the redpondent. 



25 Jan., 1897. 
Ontario.] 

City of Kingston v. Drennan. 

Municipal corporation — Negligence—- Snow and ice on sidewalks — 
By-law^Consfruction of statute--^^ F., c. 42, s. 531—57 F,, 
c. 50, 8. 13 — Finding of jury — Gross negligence. 

A by-law of the City of Kingston requires* frontagers to 
remove snow from the sidewalks. It was allowed to remain on 
the crossings which were therefore higher than the sidewalks, 
and when pressed down by traffic an incline more or less steep 
was formed at the ends of the crossings. A young lady slipped 
and fell on one of these inclines, and being severely injured, 
brought an action of damages against the city and obtained a 
verdict. 

The Municipal Act of Ontario makes a corporation, if guilty of 
gross negligence, liable for accidents resulting from snow and 
ice on sidewalks; notice of action in such case must be given, 
but may be dispensed with on the trial it the Court is of opinion 
that there wa» reasonable excuse for the want of it, and that the 
corporation has not been prejudiced in its defence. 

Heldj affirming the decision of the Court of Appeal, Gwynne, 
J., dissenting, that there was sufficient evidence to justify the 
jury in finding that the corporation bad not fulfilled its statutory 
obligation to keep the streets and sidewalks in repair; Cdmwall 
v,Derochie (24 Can. S. C. R. 301) followed; that it was no 
excuse that the difference in level between the sidewalk and 
crossing was due to observance of the by-law ; that a crossing 
may be regarded as part of the adjoining sidewalk for the pur- 
pose of the act; that ^^ gross negligence " in the act means very 
great negligence of which the jury found the corporation guilty ; 
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and that an appellate court would not interfere with the dis- 
cretion of the trial judge in dispensiDg with notice of action. 

Appeal dismissed with costs. 

Walkem, Q,C,, for the appellants. 

Hutchison, for the respondent 

NoTBi-T-In oar last issue, in Salvan v. Vastai, p^ 49, for ''Appeal 
dismissed ** read " Appeal followed.'' 



QUEEN'S BENCH DIVISION. 

London, 22 January, 1897. 

LaMOND Y. BiOHARDS and THl H6TSL MfiTBOPOLS GOMPANT. 

(32 L J.) 
Innkeeper — Puty to receive guest — Traveller — Bight to eject guest 

Appeal from Brighton County Court. 

The plaintiff, who had stayed for some months at the H6tel 
Mfetropole at Brighton, went out for a short time on August 3], 
1896, and on her return was refused admittance. It appeared 
that she had paid her bill regularly, and that there was sufficient 
accommodation for her in the hotel, but she had received notice 
to quit The plaintiff brought an action against the defendauts 
for damages for unlawfully expelling her. The County Court 
judge held that the plaintiff bad ceased to be a * traveller/ and 
that the defendants were not therefore bound in law to allow her 
to remain in the hotel after reasonable notice to quit had been 
given. He gave judgment for the defendants. 

The Court (Wright, J. and Bruoe, J.) held that the common 
law obligation of an innkeeper to receive guests extended only to 
travellers ; that the plaintiff had in August, 1896, ceased to be a 
traveller ; and that the defendants were therefore entitled, after 
giving reasonable notice, to eject her. 

Appeal dismissed. 
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COURT OP APPEAL. 

London, 22 Februaiy, ISOT. 

Lamond v. Bichabds et al. (32 L.J.) 

Innkeeper — dnnmon inn — Traveller continuing to stay at inn and 
abandoning intention to proceed — Liability of innkeeper to lodge. 

Appeal from decision of DivisioDal Court (Wbioht, J., and 
Bruce, J.) affirming judgment of the judge of Brighton County 
Court for defendants. 

The action was for damages for illegal expulsion from the 
Hotel M^tropole at Brighton, of which the defendants were the 
manager and proprietors. 

The plaintiff went to the defendants* hotel in the autumn of 
1895, and stayed there until the end of August, 1896, paying her 
bill regularly. 

In August, 1896, the defendants gave to the plaintiff reason- 
able notice to quit the hotel, and when she failed to do so, during 
her absence from the hotel for a short time, packed up her goods 
and placed them in the hall of the hotel, and on her return 
refused to allow her to enter the hotel. 

The County Court Judge held that the hotel was a common inn 
under the common law liability to affoixi accommodation to 
travellers coming to it, and that there was nothing in the con- 
dition or conduct of the plaintiff to justify the defendants in 
refusing to provide her with accommodation, but that the plain- 
tiff had long ceased to be a traveller in the ordinary sense of the 
term, and that therefore the defendants were entitled to deter- 
mine the accommodation claimed by the plaintiff by reasonable 
notice, and justified, on her paying no attention to the notice, in 
preventing her from re-entering the hotel and in placing her 
goods at the entrance for her to take away. The County Court 
judge, on these grounds, gave judgment for the defendants. 

The Divisional Court affirmed the decision of the County Court 
judge. 

The plaintiff by leave appealed. 

Their Lordships (Lord Esher, M.R., Lopes, L.J., Chitty, 
L.J.) dismissed the appeal, holding that the County Court judge 
was right in finding upon the whole of the evidence, and taking 
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into consideration that ten months had elapsed since the arrival 
of the plaintiff at the hotel, that the plaintiff had ceased to be a 
traveller, and that the defendants were entitled in those circum- 
stances to terminate the relation of host and guest between them- 
selves and the plaintiff by reasonable notice. 



ELECTION LAW— PRESENTATION OF PETITION- 
FORTIETH DAY AFTER POLLING DAY A SUN- 
DAY 

Through the courtesy of Mr. J. A. Chisholm, of the firm of 
Borden, Eitchie, Parker & Chisholm, banisters, of Halifax, N.S., 
we are enabled to publish an interesting decision recently pro- 
nounced, in the case of Lowther v. Logan, by Mi\ Justice 
Weatherbe, of the Supreme Court of Nova Scotia, on a question 
in connection with election petitions. It will be observed that 
the learned judge follows the Quebec decision in the case of 
Dichkne d: City of Montreal, Q.R, 1 Q.B. 206, confirmed by the 
Privy Council. 

Halifax, 16 February, 1897. 

LOWTHSB V. LOQAN. 
WSATHSRBS, J. : — 

The only preliminary objection relied on is that the petition is 
too late. 

The poll was held on the 23ixl of June and the petition was 
presented on the 3rd of August, which was Monday. 

By section 5 of Cap. 20 the petition where there is a contest, 
must be presented not later than forty days after polling day« 

The fortieth day fell upon Sunday. 

By section 7 of the Interpretation Act, sub-sec. 26, holiday 
includes Sunday. By sub-sec. 27 " If the time limited by any 
'' Act for any proceeding or the doing of anything under its pro- 
^' visions expires or falls upon a holiday the time so limited shall 
^^ be extended to and such thing may be done on the day next 
" following which is not a holiday." 

it is admitted that there would be a good service if this were 
mere procedure— a thing to be done in the conduct of a cause 
such as the service of a pleading, but on the part of respondent 
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it is urged that this is a matter of right and not procedure, that 
the petitioner's '' title is cut off" by the statute which estab- 
lishes the immunity of the respondent. 

In Deehtne v. The City of Montreal, App. Cas. 1894, page 640, 
a by-law was passed by the Corporation of the City of Montreal 
appropriating over one million, nine hundred thousand dollars to 
the expenses of the year. 

By a statute of the Province of Quebec previously passed, 
'^ any municipal elector may by a petition presented to tbe 
** Superior Com't * * * dematfd the annulment of any by-law 
" * * * y^\i\^ costs against the corporation, but the right of 
'' demanding such annulment is prescribed by three months 
" from the date of coming into force of such by-law * * * and 
" after that delay every such by-law * * * shall be considered 
'' valid and binding for all legal purposes whatsoever, provided 
*' that it be within tbe competence of the said corporation." The 
day after the period of three months from the passing of the by- 
law expired, tbe petitioner, a municipal elector, presented a 
petition to the Court praying for annulment of the appi'opriation 
to the extent of $136,000. The last day of the three months 
was a holiday, and there was a plea that the petition was out of 
time. The plea was sustained by the Court of first instance and 
by the Court of Queen's Bench in Quebec, and was afterwai*ds 
held good on appeal to the Privy Council. 

By section 3 of the Quebec Code " If the day on which any- 
'' thing ought to be done in pursuance of the law is a non- 
'^ juridical day such thing may be done with like effect on the 
" next following juridical day." 

Another Act, 49 and 50 Vic, cap. 95, sec. 20, was relied on, 
which is in these woi-ds : — 

** If the delay fixed for any proceeding or for the doing of any- 
** thing expires on a non-juridical day, such day is prolonged 
" until the next following juridical day." 

Lord Watson said : — 

" The respondents do not dispute that when an action is depen- 
'^ ding, the rule upon which the apjjellant relies is applicable to 
^' proceedings in the litigation. But they maintain that the 
" statutory title of the appellant to petition the Court and their 
'^ own statutory immunity, which arises immediately upon the 
" cesser of his title, are matters of right and not of procedure." 



( 
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After citing 8ec. 3 above quoted, Lord Watson proceeds: — "In 
" the opinion of their Lordships, that enactment refei's exclusively 
'^ to things which the law has directed to be done either by the 
'* plaintiff or the defendant in the course of a suit, afid has no 
^' reference to the title or want of title in the plaintiff to institute 
'' and maintain it." 

The contention of petitioner is, in the words of counsel, that 
chapter 1 of the Revised Statutes of Canada, section 7, sub- 
sections 26 and 27, extends the time for filing the petition to the 
Monday on which the petition was in fact filed. This provision, 
it is argued, cannot be restricted to procedure ; it in terms applies 
to anything done under the pix>visions of any Act of Parliament. 
And it is further said that in the case referred to there was no 
such general Act as the above ; but simply special regulations 
I'egarding procedure were invoked to extend the time for doing 
an act beyond the time prescribed by the statute on the subject, 
that is to say, the interpretation clause in the Code of Civil Pro- 
cedure refers to all the things to be done by authority of that 
Act and nothing beyond. 

Dechine v. City of Montreal is of course binding, and the above 
is the distinction I am invited to consider. That is to say, both 
in the Dominion and our Provincial Bevised Statutes, I am to 
apply the language there to be found in the interpretation acts 
(equivalent to that discussed by Loi*d Watson) as applicable not 
only to " proceedings *' in the nature of procedure, but to every- 
thing to be done under every Act passed by Parliament and the 
Province. No authority was cited for this and perhaps there is 
none to be found. The first question with me is whether 1 am 
not relieved from independent judgment by the Judicial Com- 
mittee of the Privy Council. 

LoM Watson, in addition to his reference to the Code of Civil 
Procedure, refers to sec. 3 (the section of cap. 95 of Vic. 49 and 
60 passed after the petition in the case was brought). The 
language is very similar to our sec. 27. 

He did not follow the line of argument* addressed to me, 
namely that the Quebec clauses were simple regulations confined 
in terms to legislation on the prescribed subject of " procedure.*' 
He dealt with the clauses as if they might have application to a 
statute of limitations or any other statute, or anything to be done 
by virtue of a statute. He took aground broad enough I suppose 
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t<o apply to oar interpretation provisions. He said of the last 
cited clause : — " Its language is not calculated to suggest that a 
*' claimant may bring an action for recovery of land after the 
" period of limitation has run if he can show that the last day or 
*' days of that period were non-juridical, and that his claim is 
" preferred upon the first juridical day after its expiry. Yet 
'^ that would be the logical result of giving effect to the argu- 
" ment of the appellant." 

He adds after discussion another objection to the application 
of the section : ** Even if sec. 20 were prima facie applicable to the 
'' present case their Lordships venture to doubt whether having 
'^ regard to that reservation it could be permitted to control the 
" plain intendment of the legislature as expressed in the clause 
" which gives a right of challenge to the appellant^ 

I observe so far as I have had access to the Statutes that mat- 
ters in the Statutes of Quebec under the phrase " Civil Pro- 
cedure " are not in all cases matters of procedure, but matters oif 
title or right in some instances, which is consistent with the 
reasoning in JDech^ne v. Oity of Montreal, 

It was stated at the argument that petitions have been dis- 
missed recently in the Province of Ontario, or Quebec, or both. 
On the .ground raised here. It is a satisfaction to know that if 
xoy view is incorrect it may be reviewed. 



BOUNDARIES — COSTS — ARTICLE 504, CIVIL CODE 
—DESYOYEAUX DIT LAFRAMBOISE & TARTE 
DIT LARIVliJRE. 

We have received communication of the notes of the Hon. Mr. 
Justice Boss^ in this case, which is reported in the Montreal 
X-.aw Eeports, 6 Queen's Bench, pages 4*77-483. The notes in 
Question are not included in the report, but as the case is fre- 
quently cited they may be of interest to our readers. 

Bossi, J.: — 

Motion a 4X6 faite pour appeler d'un jugement interlocutoire. 
Xl s'agit, dans cette cause, d'une question qui revient constam- 
^■Xient devant la cour, savoir : qui doit payer les frais d'une action 
^n homage et quelle est la forme dans laquelle le jugement qui 
oxdonne un homage doit Stre rendu. 
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loi Tarte a Bomm^ Taillefer, son voisin, de consentir au bor- 
nage demands, sous 48 heures. Taillefer n'ayant pas r^ponda ik 
cette sommation, Tarte a intents ane action contre Taillefer pour 
proo^er au homage. 

. Tarte dans son action all^gae formellement qae Taillefer a 
empi^t^ sar sa propri^t^, et 11 poarsait ce dernier en bornage, se 
r^servant de le poursuivre en dommage plus tard. Alors Taille- 
fer a appeU Desvoyeaux en garantie, et oe dernier a d^clar^ 
prendre fait et cause pour Taillefer et a plaids & Taction, 
disant que si la ligne de division entre le demandeur et le d^- 
fendeur n'a pas 6t^ bien plac^e, c'est sans mauvaise intention, et 
que los d^*fendeurs ont toujours ^t^ pr^ts et le spnt encore, ik 
borner mais k frais communs. Le demandeur a r^pondu que 
tous les alMgu^s de son action ^talent bien fond^s et que les all^- 
gues de la defense ^taient mal fond^. lii-dessus intervint le 
jugement qui r^pdte les allegations de Taction et de la defense. 

(Judgment qmted.) 

Yoi\k le jugement rendu et dont od demande appel pour deux 
raisons : 

1. C*est que les d^fendeurs ne devraient pas §tre coudamn^s 
aux frais, ne s'opposant pas au bomage ; 

2. C'est que le jugement ordonne k Tarpenteur d'aller planter 
des bornes, sans les lui designer, mais suivant la possession et les 
titres des parties. 

Ce dernier point a ^t^ formellement jug^ dans diff^rentes 
causes, entre autres celle de Loi&elle & Paradis^ 1, D.C.A., 264, oii 
il a 4t6 decide que : '' C'est la cour qui doit juger oii les bornes 
** doivent Stre plac^es ", et dans celle de Rivard v. La Fabrique de 
Vile Perroty oii il avail 4t/6 ordonn<3 k Tarpenieur d'aller planter 
des bornes suivant les titres des parties, il fut jng^ que ce n'^lait 
pas k I'expert de decider ou mettre les bornes. L'expert est pour 
edairer la cour, et c'est a la cour de lui dire, apr^s avoir pris 
connaissance du rapport, main tenant allez placer les bornes aux 
endroits qui vous sont indiqu^s sur le plan. 

Ainsi la cour ne pent ordonner d'aller planter les bornes sui- 
vant les titres et possessions des parties, 9a ne decide rien. 

Sur la question des frais. 

Cette question a ete, aussi, maintes fois decid^e. 

Dans la cause de Weynless v. Cooky 2 L.C.J., 486, il a ete jug^ : 
que '^ les frais d'une action en bornage dans les actions ordinaires, 
" doivent §tre support^s en commun.*' 
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Cette opinion a ^t^ exprim^ plnsieurs fois, & ma connaissance. 
" Lea frais de bornage doivent ^tre en commun, excepts quand 
il 7 a contestation d'une paH on de Tautre, aloi*8 c'est la pai'tie 
qui succombe qui doit payer." C'est aussi ce qai a ^t^ d^cid^ 
dans la cause de Loiselle v. LoiseUe^ 10 L.C J., 258 ; dans la cause 
de Thornton et al v. N. Trudel, 30 L.C. J., 202 ; dans la cause de 
Patenaude v. Charron, 17 L.C.J. 85. ** Les frais de bornage sont 
*' communs et ceux du litige sont ^ la discretion du tnbunal, 
'* lorsque il y a contestation.'' Cependant 4 Quebec on seroble 
suivre une r^gle contraire, et lejuge Casault entretient une 
opinion diffi^rente de celle que nous ^meltons. 

Cette question se decide par Tautorite de Tarticle du C.C, 504, 
qui dit '' que tout propl'i^taire peut obliger son voisin au bornage 
*' de leurs propri^t^s contiguSs. Les frais de bornage sont com- 
" muns, ceux du litige, au cas de contestation, sont k la discr^- 
" tion du tribunal." 

II est Evident qu'ici il s'agit d*un bornage judiciaire car s'il n'y 
avait pas eude bornage judiciaire, il n'y aurait pas ea de contesta- 
tion, et, par consequent, les frais de bornage seuls sont en com- 
mun. Les codificateurs disent que c'est de droit ancien ; en effet 
le '^ N. D^nisart", bornage, page 655, dit : *' S'il y a eu quelques 
^' contestations, ou relatives ou incidentes au bornage, c'est la 
'' partie qui succombe qui paie les frais seulement de la contesta- 
•' tion." 

Pourquoi a-t-on mis cet article dans le code ? C'est qu*on a 
voulu etablir une difference entre une action en bornage et une 
autre action. Les parties ont toujours le droit de se borner en 
justice, sur demande k cet effet, il n'est pas besoin de donner avis 
k son voisin, on intente une Action et on a le droit d'avoir le bor- 
nage en justice ; chaque partie paie ses ftais, et n'est tenu aux 
frais de contestation que celui qui a mal k propos oonteste la de- 
. mande. C'est 1^ ce qui est dit dans la cause de Loiselle dont I'in- 
terpretation a 6i6 meconnue par le juge'CasauIt. 

En outre du Nouveau D^nisart, un auteur de renom. Millet, 
page 552, dit : '^ A regard des incidents qui peuvent se presenter 
'' dans le cours de I'operation et meme au debut, les frais en doi 
" vent gtre supportes par ceux qui succombent dans leurs preten 
" tions." " S'il n'y a pas de bornes qui existent, le defendeur qui 
'' a souleve une mauvaise contestation, dewa payer les frais de 
•* la manidre mentionnee." 

/ 
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Guay, dans son nouveau traits da bornage, dit : " Les frais de 
^^ procedure ponr bornage et les frais du jagement qai ^tablit le 
" bornage doivont gtre partag^H par los parties, oto/' 

Ainsi tons les aateurs sont unanime^ sur ce point. Nous 
avons, en outre, Vopinion d'an grand nombre de jarisconsttltea 
^minents qui abondent dans le sens de I'article 504 de notre code, 
qui est d'ailleurs tr^s formel sur ce point : Les frais sont en 
commun, mais celui qui fait une mauvaise contestation, doit en 
payer les frais. 

Dans cette cause-ci, il y a en contestation 4 Toccasion du bor- 
nage. Ce n'est que loraque Ic jugement final sur le point en 
litige viendra que la question des frais pourra 6tre d^cid^e. Ce- 
pendant le d^fendeur a 6t6 condamnd aux frais, cette raison 
geule serait contraire au code. 

La cour k runanimitd declare ce jugement mauvais, et la cour 
est d'opinion que Tappel doit 6tre accord^. 



GENERAL NOTES. 



Exchequer Court op Canada. — Special sittings of the Ex- 
chequer Court of Canada, for the trial of cases, etc., will be held 
for the year 1897, at the following times and places, provided 
that some case or matter is entered for trial or set down forbear- 
ing at the office of the Begistrar of the Court, at Ottawa, at least 
ten days before the day appointed for such sitting, viz. : — 

At the Court House, City of Ottawa, Ont, Monday, 29th 
March, at 11a.m. At the Court House, City of Toronto, Ont., 
Tuesday, 6th April, at 11 a.m. At the Court House, City of Mont- 
real, P.i^., Tuesday, 13th April, at 11 a.m. At the Court House, 
City of Quebec, P.Q., Tuesday, 20th April, at 11a.m. At the 
Court House, City of Ottawa, Out., Monday, 26th April, at 11 a.m. 
At the Court House, City of St. John, N.B., Thursday, 20th 
May, at 11 a.m. At the Court House, City of Halifax, N.8., 
Tuesday, 25th May, at 11 a.m. At the Court House, City of 
Ottawa, Ont.. Monday, 7th Juno, at 11 a.m. 

Serjeants' Einqs. — There has just been added to the library 

of the Inner Temple an interesting little collection inscribed 

•Serjeants* Bings.' It contains, says the Pall Mall Gazettey four 

gold rings which once belonged to Serjeants Channell (1840), 
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Crompton (1852),Ballantine (18r)6),and Field (1875) respectively. 
The dates are those of their being made Serjeants. All these 
gentlemen, except Ballantine, became judges ] Loi*d Field alone 
sorviveB. On each ring is engraved the motto the Serjeant took. 
ChannelFs is * Quid quandoque deccat ' ; Crompton^s * Quaerere 
verum' ; Ballantino's * Jacta est alea ' ; and Field's * Fais ce que 
dois, avienne que pourra.' 

A Tbustee in a Dipficultt. — The London Law Journal refers 
to a case before Mr. Justice Williams, which illustrated a case of 
hardship where no one is to blame. The victim of the law or of 
circumstances was a trustee under a deed of arrangement, and 
the Board of Trade was proceeding against him for not rendering 
an account of his stewardship. The ** estate '' had realized £3 5s. 
The disbursements were £3 10s. The Board called for an ac- 
count; the trustee I'endered it, but he neglected to stamp the 
account, as required by the mles, with a 5s. stamp, and the 
Board refused to receive it unstamped. " We have no power," 
said the Board, *' to dispense with the stamp. It belongs to the 
Inland Bevenue. We are bound by the Act to exact the 5s." '^ I 
have no assets," pleaded the trustee. '^ I don't like sending a 
man to prison," said the judge, ** unless he is contumacious.** 
Each plea was in its way unanswerable. In the end the trustee 
was ordered to pay, but the Court intimated that it was not a 
case for incarceration. 

A Question of Costs in England. — A.n attempt was made 
recently in an action for false imprisonment, which had resulted 
in nominal damages against one defendant and a verdict in 
favour of the other, to render tho plaintiff's solicitor personally 
liable to the successful defendant for his costs. It failed, how- 
ever, because, although the plaintiff was undoubtedly without 
means, the judge was not satisfied that the action as against this 
defendant was frivolous and vexatious. There are numerous 
instances of a solicitor having been oi*dored to pay the costs of 
the opposite party. Most of them are cases in which the soli- 
citor has brought an action without authority from tho client, or 
has taken proceedings which must clearly bo futile, either for an 
impecunious client or for one out of the jurisdiction, or has 
guaranteed the client against tho costs of tho proceedings, and 
thereby made the action his own. The mere fact that a solicitor 
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has undei'taken an ansnccessful action for an impecunious client 
is not, and onght not to be, a reason for mulcting him in the 
other party's costs ; but before beginning the action he may be 
obliged to satisfy himself by all reasonable inquiries of the 
worth of his client's case, and, for having neglected to do so, the 
solicitor in this particular litigation was refused his costs of 
successfully opposing the application. — Law Journal, 

Photography in thb Dbtbotion op Grime. — The Tagiiche 
Sundschau mentions a practical use of photography in the detec- 
tion of crime that is novel and ingenious. The murder of a woman 
was traced to one of two men — her husband and a neighbour. Each 
had hairs upon his clothes. Dr. Jeserich, " the inventor of crimi- 
nal photography," photographed the clothes of the suspected 
men, and the camera disclosed the fact that the hairs on the 
husband's clothes were from his wife's head, while the other 
prisoner had hairs fi*om his own head on his clothing. The 
same scientist has shown that the differences in inks used in 
writing and in altering a document can be shown clearly in a 
photograph of the document. Even on surfaces from which, to 
the eye, all trace of writing has been ei'ased, the camera reveals 
legible charncters; and the forger or thief fails of his purpose 
of iiTcvocably destroying the original purport uf the document 
with which he tampers. 

" Truth." — It was one of the delights of the late Lord Coleridge 
to profess ignorance of things supposed to be of common know- 
ledge. In a newspaper libel action his lordship, in his most 
silvery tones, asked, " What is * Truth ' ? " "It is a newspaper, 
my Lud," replied counsel. *• Oh ! " said his lordship, preserving 
his simplicity and splendid gravity ; '' isn't that an entirely new 
definition ? " — Legal Adviser. 

Photographs as Evidince. — Evidence was being taken as to 
the value of certain water privileges^ and photographs were put 
in of the locus in quo. The fall in question was only some few 
inches, but the photographer's art had improved on it. Counsel 
wishing to magnify the descent of water, and the consequent 
value of the right to use it, holds up the picture and remarks : 

" Why, my Loi-d, it is a perfect cataract." C. M. , Q. C, in 

his dry way, replies : '* On investigation, my Lord, the cataract 
will be seen to l>e in my learned friend's eye." 
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CURRENT TOPICS AND CASES. 

The reports of cases in England, France and the United 
States show that considerable difficulty has been experi- 
enced by the courts of these countries in defining the 
precise extent to which the members of trade unions may 
lawfully go in carrying out the objects of their organi- 
zation. The case of Gauthier Sf Perraidt, decided by the 
Court of Appeal, at Montreal, on the 24th February, 
shows that a similar difficulty has been felt here, the 
members of the three courts being as equally divided as 
it was possible to be, — Mr. Justice Davidson in the 
Superior Court (6 C. S. 83), Mr. Justice Mathieu in the 
Court of Review (10 C. S. 224), and Chief Justice Lacoste 
and Justices Wurtele and Ouimet in the Court of Queen's 
Bench, being of opinion to dismiss the action of the re- 
spondent Perrault, a non-union workman, against the 
members of the union, while Justices Jett6 and Tellier in 
the Court of Beview, and Justices Bosse and Blanchet in 
the Court of Queen's Bench, were of opinion that the 
action should be maintained. Of the nine judges who 
pronounced on the case, four were in favor of sustaining 
the demand, and five were for dismissing it. The result 
is that the original judgment pronounced by Mr. Justice 
Davidson, dismissing the action, is restored and affirmed. 
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The Court of Appeal differed to some extent, but not 
materially, from the Court of Review in its conclusions 
on the facts, but the principle is laid down by the major- 
ity of the first mentioned court that a workmen's union, 
one of the rules of which prohibits members from work- 
ing in any place where non-members are employed — 
without, however, imposing any penalty for breach of 
the rule except the loss of beneficial rights in the society 
— is not an illegal association, and does not constitute a 
conspiracy against workmen who are not members. It 
was further held that workmen who, without threats, 
violence, intimidation, or the use of other illegal means, 
quit work because a non-union workman is employed in 
the same establishment, incur no responsibility towards 
the latter. The majority of the court were also of opinion 
that the plaintiff Perrault, having left his work volun- 
tarily, notwithstanding an intimation from his employer 
that he was at liberty to stay, had not suffered any dam- 
age recoverable at law. The answer to this by the dis- 
sentient members of the Court, is that it was impossible 
for Perrault to do otherwise, because he could not do the 
work alone, and that the departure of the union members 
involved the closing of the establishment. An effort is 
being made to bring this case before the Supreme Court, 
and in view of the importance of the question involved, 
and the equal division of opinion in the three Quebec 
Courts, it is to be hoped that the effort may be successful. 



Since our Quebec Court of Appeal rendered judgment 
in Gauthier Sf Perrault^ the New York Court of Appeals 
has decided the case of Curran v. Galen, in which the 
question was similar. The New York court has come 
to a different conclusion from that arrived at by the 
majority of our court. An article referring to the case, 
taken from the New York Law Journal, together with a 
report of the judgment, will be found in the present issue. 
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JtiTOTS are no longer deprived of food and fire while 
deliberating on their verdict, but a judge in Chicago has 
gone farther and set an evil precedent by ordering the 
bailiffs, in a recent case, to provide the jurors with a 
drink of intoxicating liquor at each meal. It is possible 
that this indulgence might do no harm in the case of 
those jurors who are accustomed to a beverage of this 
kind with their meals. But it is intrusting too much to 
the discretion of the officers of the court, and the practice 
might easily degenerate into a serious abuse. The 
W. G. T. U. of Chicago has made a formal protest against 
the innovation, and it will be generally conceded that 
the objection is a reasonable one. The time spent in 
deliberation is not usually so protracted that much incon- 
venience can be suffered from the temporary deprivation 
in any case, and jurors should not be encouraged in any 
practice which may have the effect of lessening their 
sense of the serious nature of the duty imposed on them. 



Lord Chief Justice Eussell seems to have rather aston- 
ished the legal mind in London, by voluntarily assu- 
ming duty which he had a plausible reason for ignoring. 
When holding the assizes at Newcastle his Lordship 
finished the civil work in three days, though five were 
allowed. Then the county of Durham provided enough 
work to keep both the judges occupied for the full time ; 
but at York there were only two causes and seven crimi- 
nal cases. Lord Russell disposed of the latter in one day, 
and at once returned to London, where he unexpectedly 
appeared in court on the Monday, and tried cases from 
the lists of the other judges of the Queen's Bench 
Division. 



In referring to the case of Plummer v. Gillespie, ant^ p. 
66, the statement should have read that the judgment was 
affirmed by the Court of Review, instead of by the Court 
of Appeal. 
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SUPEEME COUKT OF CANADA. 

Ottawa, 20 February, 1897. 
Nova Scotia.] 

Mackenzie v. MaoKenzie. 

Title to land— Beneficial interest — Parties ''in pari delicto.'* 

In 1875 G. M. ontored into an agreement with the owner to 
purchase two lota of land in Halifax and entered into possession, 
and commenced to build a house on one of said lots. In 1877 he 
was called upon to carry out his agreement and pay the purchase 
money, the house not being completed, but sufficiently so to 
enable him to occupy it. At that time G. M. had become finan- 
cially embarrassed and could not make the payment. He applied 
to a building society for a loan, but as there were judgments 
recorded against him which would have priority, he caused the 
deed to be executed in the name of W. M., his nephew, and then 
procured the loan. W. M. afterwards took possession of the 
property, and an action was brought against him by G. M. to 
compel him to execute a conveyance and for an account of rents 
and profits. The trial judge held that the deed was taken in the 
nephew's name to hinder, delay and defraud creditor, and 
refused the relief asked for. The court en banc reversed this 
judgment and ordered W. M. to convey the property to G. M. 

Held, affirming the decision of the Supreme Court of Nova 
Scotia, that it did not appear from the evidence that G. M. in 
having the deed made in the name of his nephew had the intent 
of defrauding his creditors, who were not prejudiced and have 
not complained ; that the parties were not in pari delicto, and G. 
M. was entitled to relief as the more excusable of the two. 

Appeal dismissed with costs. 

Whitman, for the appellant. 

Silver, for the respondent. 

10 March, 1897. 
Ontario.] 

Canadian Coloured Cotton Mills Co. v. Talbot. 

Negligence — Employer and employee — Accident — Proodmate cause — 

Evidence for jury. 

T. was employed as a weaver in a cotton mill and was injured, 

while assisting a less experienced hand, by the shuttle flying out 

of the loom at which the latter worked, and striking her on the 
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head. The mill contained some 400 looms, and for every forty- 
six, there was a man, called the ^^ loom fixer/' whose daty it was 
to keep them in proper repair. The evidence showed that the 
accident was caused by a bolt breaking by the shuttle coming 
against it, and as this bolt served as a guai'd to the shuttle, the 
latter could not remain in the loom. The jury found that the 
breaking of the bolt caused the accident, and that the '^ loom 
fixer" was guilty of negligence in not having examined it within 
a reasonable time before it broke. T. obtained a verdict, which 
was afiirmed by the Court of Appeal. 

Held^ Gw^nne, J., dissenting, that the loom fixer had not per- 
formed his duty properly; that the evidence as to negligence 
could not have been withdrawa from the jury ; and that though 
the mill was well equipped, as the jury had found the accident 
due to negligence, there being evidence to justify such finding, 
the verdict should stand. 

Heldy per Gwynne, J., that the finding of the jury that the 
negligence consisted in the omission to examine the bolt was not 
satisfactory, as there was nothing to show that such examination 
could have prevented the accident, and there should be a new 
trial. Appeal dismissed with costs. 

Martin, Q.C, for the appellants. 

Tate, for the respondent. 



26 February, 18i)7. 
Quebec] 

Dbmebs v. Bank of Montrbal. 

Appeal — Commercial case — Trial by jury — Refusal of — Interlocutory 

matter. 

By arts. 448, 449 and 450 C.C. P., trial by jury may be had 
in actions on debts, promises and agreements of a mercantile 
nature at the option of either party. In this case the trial judge 
held that the action was not mercantile and refused a jury, and 
his decision was affirmed by the Court of Queen's Bench. On 
motion to quash an appeal to the Supreme Court, 

Held, that the judgment of the Queen's Bench was inter- 
locutory only, and the appeal did not lie. 

Appeal quashed with costs. 

Fitzpatrick, Q.C, Sol, -Gen. of Canada, and Feryuson, Q.C., for 
the motion. 

Lane, contra. 
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CHANCEEY DIVISION. 

London, 25 February, 1897. 

In re Ths Magnolia Company's TR^DE-iiARKs. 'Ex parte The 
Atlas Metal Company (32 L.J.)- 

Trade-mark — Name both botanical and geographical — Descriptive of 
character of goods. 

This was a motion to expunge the word " Magnolia " from the 
Begister of Trade-marks on the graunds (1) that the word was a 
geographical name, and (2) that it had reference to the character 
or quality of the goods. 

The woi-d was registered in June, 1894, for certain goods in 
class 5 — namely, unwrought and partly wrought metals used in 
manufacture. It was not claimed as having been in use before 
August 13, 1875. 

It appeared that Magnolia is the name of upwards of twenty 
towns and places in the United States of America, where the 
tree or shrub of that name grows in great profusion. It also 
appeared that the term was applied to a particular alloy made by 
the owners of the trade-mark, and was descriptive of that kind 
of alloy, which was known as ^' Magnolia Metal ** before the date 
of the registration. 

Kekbwioh, J., held that the name was botanical rather than 
geographical, and that therefore the ti*ade-mark was not bad on 
the first ground, but that it was bad on the second ground, as the 
word, under the circumstances, had reference to the character of 
the goods, and made an order to rectify the register accordingly. 



CHANCEEY DIVISION. 

London, 5 March, 1897. 
Before Eomkr, J. 

Brooks v. The Religious Tract Socibty(32 L.J.) 
Copyright — Picture — Infringement 
The plaintiff owned the copyright in a picture and engraving 
entitled " Can You Talk?" of which a little child and a collie dog 
formed the central group and motive, the title being presumably 
suggested in part by the juxtaposition of and in part by the con- 
trast between the pair of sentient beings of whom one only was ♦ 
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gifted with speech. The defeodants owned a periodical in which 
appeai*ed, as an illastratiou to the lettergress, a woodcut, depict- 
ing a collie dog in attitude and expression similar to the one in 
" Can You Talk?" — namely, seated, and looking downward with, 
as the Court said, a sagacious expression in his face; only where- 
as in the picture he was contemplating the child, in the woodcut 
the place of the child was occupied by a tortoise, around which 
were grouped other domestic animals with looks either of aston- 
ishment or of alarm. The woodcut was entitled " A Strange 
Visitor.*' The plaintiff claimed to restrain the sale of the wood- 
cut as an infringement of his copyright. 

The defendants' counsel argued that the substitution of the 
tortoise for the child made the incident depicted in the woodcut 
meaningless as a presentment of the idea of the picture, which 
required for its point the contrast between the human and the 
dumb animal. It would therefore interfere neither with the rep- 
utation of the artist of " Can You Talk?" nor with the commer- 
cial value of his work, which it was the object of copyright law 
to protect — see Hanfstaengl v. The Empire Palace, 63 Law J. 
Eep. Chanc. 681; L. E. (1894) 3 Chanc. 109, per Lopes, L.J. 

EoMiR, X, held that infringement had taken place. The dog 
— a principal figure in the picture — had been copied, and besides 
that the artistic feeling and character of the work had been ttiken. 
In substance the plaintiff's design bad been followed, with the 
substitution of other animals for the child. Where a substantial 
part of a picture was taken, (jua picture, then there was infringe- 
ment; as, for instance, if from an hislorical picture the principal 
figure were reproduced, although alone. An injunction was 
accordingly granted. 

NEW YORK COURT OF APPEALS. 

2 March, 1897. 
Cdbban, respondent, v. Galen et al, appellants. 

Public policy — Procuring discharge of plaintiff from employment — 
• Arrangement between organization of workingmen and association 
of employers to coerce workingmen to become members of organi- 
zation. 
PuUie policy and the interest of society favor tfu utmost freedom in the citizen 
to pursue his lawful trade or calling , and if the purpose of an organization 
or comJbinaiion of workingmen be to hamper or to restrict thatjreedom, 
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and ihrough contracts or arrangements with employers to coerce other 
worHngmen to become n^smbers of the organization and to come under its 
rvles and conditions, tmder the penalty of the lou of their positions and of 
deprivation of employment, their purpose is unlawfvL 

Plaintiff, who had been discharged from employment by a brewing com^ 
pany, brought an action against the defendants for eonepiring and eon" 
federating together to procure his discharge and prevent him from obtain' 
ing employment. The defendants in their answer alleged as a defence 
that they were members of a Worldngman^s Assembly ^ Knights' of Labor, 
which had an agreement unth the Brewers^ Association, composed of the 
brewing companies, that aU their employees should be members of the 
assembly, and that no employee should work for a longer period than four 
weeks without becoming such member; that what the defendants did in 
obtaining the plaintiff *s discharge was as members of the assembly, and in 
pursuance of this agreement, upon his refusing to become a member. 
Plaintiff demurred to this defence. Held, that the defence uhu insufficient 
in law, and that the demurrer should be sustained. 

The plaintiff demaQds damages against the defendants for 
having confederated and conspired together to injure him by 
taking away his means of earning a livelihood and preventing 
him from obtaining employment. He sets out in his complaint 
that he was an engineer by trade, and that, previously to the 
acts mentioned, he was earning, by reason of his trade, a large 
income, and had constant employment at remunerative wages. 
He sets forth the existence of an unincorporated association in 
the city of Bochester, where he was a resident, called the 
Brewery Workingmen's Local Assembly, 1795, Knights of Labor, 
which was composed of workingmen employed in the browing 
business in that city, and was a branch of a national organization 
known as the Knights of Labor. He alleges that it assumed to 
control by its rules and regulations the acts of its members in 
relation to that trade and employment, and demands and obtains 
from its members implicit obedience in relation thereto. 

Plaintiif then alleges in his complaint that the defendants 
Grossberger and Watts wrongfully and maliciously conspired 
and combined together, and with the said local assembly, for the 
purpose of injuring him and taking away his means of earning a 
livelihood, in the following manner, to wit : 

That in the month of November, 1890, Grossberger and Watts 
threatened the plaintiff that unless he would join said local 
assembly, pay the initiation fee and subject himself to its rules 
and regulations, they and that association would obtain plaintiffs 
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discharge from the employment in which he then was and make 
it impossible for him to obtain any employment in the city of 
Bochester, or elsewhere, unless he became a member of said 
association. In pursuance of that conspiracy, upon plaintiff 
i*efusing to become a member of said association, Grossberger 
and Watts and the association made complaint to the plain- 
tiff's employers and forced them to discharge him from 
their employ, and by false and malicious reports in regard 
to him sought to bring him into ill-repute with membera 
of his trade and employei-s and to prevent him from prose- 
cuting his ti*ade and earning a livelihood. The answer, in 
the first place, admitted all that was alleged in respect, to the 
organization of the local assembly, as to how it was composed 
and as to its being a branch of the national organization of the 
Knights of Labor, and as to its assuming to control the acts of 
its members and to demand from them implicit obedience. It 
then denies, generally and specifically, each and every other 
allegation in the complaint. 

As a second and separate answer and defence to the complaint, 
the defendants set up the existence in the City of Eochester of 
the Ale Brewers' Association, and an agreement between that 
association and the local assembly described in the complaint, to 
the effect that all employees of the brewery companies belonging 
to the Ale Brewers' Association *' shall be members of Brewery 
Workingmen's Local Assembly, 1796, Knights of Labor, and 
that no employee should work for a longer period than four 
weeks witho'it becoming a member." They alleged that the 
plaintiff was retained in the employment of the Miller Brewing 
Company *' for more than four weeks after ho was notified of 
the provisions of said agreement, requiring him to become a 
member of the local assembly," that defendants requested plain- 
tiff to become a member, and upon his refusal to comply, "Gross- 
berger and Watts, as members of said assembly, and as a com- 
mittee duly appointed for that purpose, notified the officers of 
the Miller Brewing Company that plaintiff, after repeated 
requests, had refused more than four weeks to become a member 
of said assembly," and that '^defendants did so solely in pursuance 
of said agreement, and in accoi*dance with the terms thereof, and 
without intent or purpose to injure plaintiff in any way." The 
plaintiff demurred to the matter set up as a separate defence to 
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the complaint, apon the ground that it was insufficient in law 
upon the face thereof. The Special Term and General Term 
have sustained the demurrer, and the question is whether this 
matter, set up by way of special defence, is sufficient to exonerate 
the defendants fi'om the charge made in the complaint of a con- 
spiracy to injure the plaintiff and to deprive him of the means of 
earning his livelihood. 

Per CaRiAM. — In the decision of the question before us we 
have to consider whether the agreement upon which the defen- 
dants rely in defence of this action, and to justify their part in 
the dismissal of the plaintiff from his employment, was one 
which the law will regard with favor and uphold, when com- 
pliance with its requirements is made a test of the iiMividuaVs 
right to be employed. If such an agreement is lawful, then it 
must be conceded that the defendants are entitlod to set it up as 
a defence to the action, forasmuch as they alleged that what they 
did was in accordance with its terms. 

In the general consideration of the subject, it must be premised 
that the organization, or the cooperation of workingmen, is not 
against any public policy. Indeed, it must be regarded as having 
the sanction of law when it is for such legitimate purposes as 
that of obtaining an advance in the rate of wages or compen- 
sation, or of maintaining such rate (Penal Code, Sec. 170). 

It is proper and praiseworthy, and, perhaps, falls within that 
general view of human society which perceives an underlying 
law that men should unite to achieve that which each by himself 
cannot achieve, or can achieve less readily. But the social 
principle which justifies such organizations is departed from 
when they are so extended in their operations as either to intend 
or to accomplish injury to others. Public policy and the interests 
of society favor the utmost freedom in the citizen to puraue his 
lawful trade or calling, and if the purpose of an organization or 
combination of workingmen be to hamper, or to restrict, that 
freedom, and, through contracts or arrangements with employers, 
to coerce other workingmen to become members of the organiza- 
tion, and to come under its rules and conditions, under the pen- 
alty of the loss of their po.sitions, and of deprivation of employ, 
ment, then that purpose seems clearly unlawful, and militates 
against the spirit of our government and the nature of our insti- 
tutions. The effectuation of such a purpose would conflict with 
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that principle of public policy which prohibits monopolies and 
exclusive privileges. It would lend to deprive the public of the 
services of men in useful employments and capacities. It would, 
to use the language of Mr. Justice Barrett in People ex rel. Gill v. 
Smithy 5 N. Y. Cr. Rep. at p. 513, " impoverish and crush a 
citizen for no reason connected in the slightest degree with the 
advancement of wages or the maintenance of the rate/' 

p]vei*y citizen is deeply interested in the strict maintenance of 
the constitutional right freely to pursue a lawful avocation, under 
conditions equal as to all, and to enjoy the fruits of his labor, 
without the imposition of any conditions not required for the 
general welfare of the community. The candid mind should 
shrink from the results of the operation of the principle contend- 
ed for here : for there would certainly be a compulsion, or a fet- 
tering, of the individual, glaringly at variance with that freedom 
in the pursuit of happiness which is believed to be guaranteed to 
all by the provisions of the fundamental law of the; State. The 
sympathies, or the fellow-feeling which, as a social principle, 
underlies the association of workingmen for their common bene- 
fit, are not consistent with a purpose (o oppress the individual 
who prefers by single effort to gain his livelihood. If organization 
of workingmen is in line with good government, it is because it 
is intended as a legitimate instrumentality to promote the com- 
mon good of its roembera. If it militates against the general 
public interest, if its powers -are directed toward the repression 
of individual freedom, upon what principle shall it be justified ? 
In Begina v. Rowlands (17 Ad. & Ellis [N.S.], *689) the question 
Involved was of the right by combination to prevent certain 
workingmen from working for their employers, and thereby to 
compel the latter to make an alteration in the mode of conducting 
their business. 

The Court of Queen's Bench, upon a motion for a new trial for 
misdirection of the jury by Mr. Justice Erie below, approved his 
charge, and we quote from his remarks. He instructed the jury 
that '' a combination for the pui*pose of injuring another is a com- 
bination of a different nature, directed personally against the 
party to be injured, and the law allowing them to combine for 
the purpose of obtaining a lawful benefit to themselves gives 
no sanction to combinations which have for their immediate pur- 
pose the hurt of another. The rights of workmen are conceded ; 
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but the exercise of free will and freedom of action, within the 
limits of the law, is also secured equally to the masters. The in- 
tention of the law is, at present, to allow either of them to follow 
the dictates of their ownVill, with respect to their own actions, 
and their own property, and either, I believe, has a right to 
study to promote his own advantage, or to combine with others 
to promote their mutual advantage." 

The organization of the local assembly in question by the 
workingmen in the breweries of the city of Hochoster may have 
been perfectly lawful in its general purposes and methods, and 
may otherwise wield its power and influence usefully and justly, 
for all that appeara. 

It is not for us to say, nor do we intend to intimate, to the 
conti*ary ; but so far as a purpose appears from the defence set up 
to the complaint that no employee of a brewery company shall 
be allowed to work for a longer period than four weeks, without 
becoming a member of the Workingmen's Local Assembly, and 
that a contract between the local assembly and the Ale Brewers' 
Association shall be availed of to compel the discharge of the in- 
dependent employee, it iR,*in effect, a threat to keep persons from 
working at the particular trade, and to procure their dismissal 
from employment. While it may be true, as argued, that the 
contract was entered into on the part of the Ale Brewers' Associa- 
tion with the object of avoiding disputes and conflicts with the 
workingmen's organization, that feature and such an intention 
cannot aid the defence, nor legalize a plan of compelling work- 
ingmen, not in affiliation with the organization, to join it, at the 
peril of being deprived of their employment and of the means of 
making a livelihood. 

In our judgment, the defence pleaded was insufficient, in law, 
upon the face thereof, and, therefore, the demyrrer thereto was 
properly sustained. 

The judgment appealed from should be affirmed, with costs. 

All concur, except Haight, J., not sitting. 



COERCION THROUGH PROGURfNG DISCHARGE 
FROM EMPLOYMENT, 

We believe that the quite decided weight of opinion, in the 
profession and outside of it, has approved of the decision of the 
Supreme Court of Massachusetts in Vegelahn v. Guntner, 44 
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N.E.B. lOTT. It was therein held that the maintenance of a 
patrol of two men in front of plaintiff's premises, in furtherance 
of a conspiracy to prevent, whether by threats and intimidation 
or by persaasion and social pressure, any workman from entering 
into, or continuing in his employment, would be enjoined. 

There has, however, been some adverae comment upon that 
decision in periodicals of excellent standing. The theory of 
hostile criticism, as stated in the dissenting opinion of Judge 
Holmes and amplified by editorial comment, is that a controversy 
of the kind involved was outside of the legitimate purview of the 
law courts; that such controversy represented one phase of a 
great industrial evolution, or revolution, now in progress; and 
that it was the duty of the courts to keep hands off when, novel 
questions arose, in order that economic and social forces might 
adjust themselves. While the courts, of course, should not 
officiously interpose in matters of individual or confederate con- 
cern, in our judgment it would be shirking an essential function 
of tribunals of justice to decline jurisdiction in labor controversies 
simply because novel phases of fact arise. 

It is in the highest degree important that the courts protect 
fundamental rights and impartially enforce them an to all parties 
and classes. The courts have, therefore, quite unanimously con- 
demned boycotts of many and various kinds, because they tend 
to do away with freedom of competition and perjsonal liberty arid 
security in general. Attempts by one person or an oiganization 
of persons to coerce another person, by affecting his standing or 
relations with a third person, are held unlawful. If the boycott 
principle were countenanced by the couits and permitted to 
grow into a regular rule of procedure, there could be no safety 
for individual liberty of conduct and contract ngninst the des- 
potism of industrial associations and cliques. 

The decision of the New York Court of Appeals in Curran v. 
Galen (N.Y.L.J., March 9, 1897), is very consistently in line 
with the Massachusetts case above referred to, and the general 
judicial attitude toward industrial controversies. It appeared 
that plaintiff, who had been discharged from employment by a 
brewing company, brought an action for damages against the 
defendants for conspiring and confederating together to procure 
his discharge and prevent him from obtaining employment. The 
defendants in their answer alleged as a defence that they were 
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membera of a Workingman's Assembly, Knights of Labor, which 
had an agreement with a Brewing Association, composed of the 
brewing companies, that all their employees should be membera 
of the assembly, and that no employee should work for a longer 
period than four weeks without becoming a member ; that what 
the defendants did in obtaining the plaintiff's discharge was as 
members of the assembly and in pursuance of this agreement) 
upon his refusing to become a member. 

Plaintiff demurred to this defence, and it was held that the 
same was insufficient in law, and that the demurrer should be 
sustained. The Massachusetts case above referred to concerned 
a controversy between an employer and employees. The New 
York case affects the right of an employee himself as against a 
Workingman's Assembly; but the same fundamental principle 
underlies both decisions. The following language from the 
opinion of the New York Court of Appeals felicitously presents 
the claim of individual liberty, which, as above intimated, every- 
thing in the nature of a boycott tends to subvert : 

" Every citizen is deeply interested in the strict maintenance 
of the constitutional right freely to pursue a lawful avocation, 
under conditions equal as to all, and to enjoy the fruits of his 
labor, without the imposition of any conditions not required for 
the general welfare of the community. 

*'The candid mind should shrink from the results of the oper- 
ation of the principle contended for here; for there would cer- 
tainly be a compuUion, or a fettering, of the individual, glaringly 
at variance with that freedom in the pursuit of happiness which 
is believed to be guaranteed to all by the provisions of the fun- 
damental law of the State. The sympathies, or the fellow feeling 
which, as a social principle, underlies the association of working- 
men for their common benefit, are not consistent with a purpose 
to oppress the individual who piefers by single effort to gain his 
livelihood. If organization of workingmen is in line with good 
government, it is because it is intended as a legitimate instru- 
mentality to promote the common good of its members. If it 
militates against the general public interest, if its powers are 
directed toward the repression of individual freedom, upon what 
principle shall it be justified ? " — N. T. Law Journal, 
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PACIFIC BLOCKADE. 

The legality of iDstituting a blockade in time of peace as a 
measure of restraint short of war has been fi'equently questioned, 
but the precedents tend to show that it is legal, subject to the 
important qualification that it should only bo applied against the 
vessels of the offending nation, and not against those of third 
nations (Loi-d Granville to M. AVaddington on the Formosa 
blockade, 1884; and the Greek blockade, 1886). Hall (3rd edit., 
p. 372) says of the measure : " Pacific blockade, like every other 
practice, may be abused. But, subject to the limitation that it 
shall be felt only by the blockaded country, it is a convenient 
practice ; it is a mild one in its effects oven upon that country, 
and it may sometimes be of use as a measure of international 
police, when hostile action would be inappropriate and no action 
less stringent would be eflFective." It has proved specially 
advantageous against weak States. Tbe moral sentiment of 
civilized nations may be relied upon to prevent its abuse by any 
one nation; while a still more effective check exists in the fact 
that the measure is usually put in force by the joint action of 
several nations rather than by one nation alone.' 

Greece holds a prominent position in relation to pacific block- 
ade as a means for the settlement of international difficulties, 
and it appears probable that unless she complies with the 
demands of the Powers with reference to Crete she may afford 
another illustration of its application. The first occasion upon 
which blockade was applied otherwise th.'in between nations at 
war with one another was in 1827, when the coasts of Greece, 
which were occupied by Turkish forces, were blockaded by the 
squadi-ons of Great Britain, France, and Russia, with the view of 
coercing Turkey, with whom the blockading nations professed 
to be at the time still at peace. Again, in 1850, when Greece 
refused to compensate a British subject for injury to properly 
done by Greek subjects, the Greek ports were blockaded by 
England, with the somewhat insignificant eventual result that 
a claim of more than 21,000i. was settled by a payment pf 150/, 
Thirdly, in oi-der to compel her to abstain from making war 
upon Turkey, Greece was in 1886 blockaded by the fleets of 
Great Britain, Austria, Germany, Italy, and Russia, with the 
result that within little more than a fortnight from the notification 
and enforcement of the blockade the King of Greece signed a 
decree to disarm. — Law Journal (London), 
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iNSTauoTiON TO Land Buy«R8. — Lines over 300 years old, 
copied from the roll in the Manor Court office, Wakefield, England. 

First see the land which then intend'st to buy 

Within the seller's title clearly lye, 

And that no woman to it doth lay claime 

By dowry, joynture, or some other name 

That may incumber. Know if bond or fee 

The tenaie stand, and that from each feofiee 

It be released » that th' seller be see old 

That he may lawful sell, thou lawful hold. 

Have special care that it not mortgaged lye, 

Nor be entailed upon posterity. 

Then if it stand in statute bounder noe, 

Be well advised what quitt rent out must goe, 

What custome service hath been done of old 

By those who formerly the same did hold. 

And if a wedded woman put to sale 

Deal not with her unless she bring her male, 

For she doth under covert barren goe. 

Although sometimes some traffique soe (we know). 

Thy bargain made and all this done, 

Have special care to make thy charter run 

To thee, thy heirs, executors, assigns, 

For that beyond thy life securely binds. 

These things foreknown and done? you may prevent 

Those things rash buyers many times repent ; 

And yet when you have done all you can, 

If youle be sure, deal with an honest man. 

Sending Marked Copies to a Judge. — In a i-ecent political 
case hcaixi before a Harrisburg (Pa.) court, the judges took 
occasion to most severely arraign certain newspapers for criti- 
cising the action of the court in preliminary proceedings. The 
court claimed that the papers in question attempted to influence its 
action in the case by mailing to the judges marked copies of their 
newspapers, and that such an act was equivalent to that of a per- 
son seeking to influence the decision of a judge by solicitation or 
threats. The court says that the only difference is that the 
papers have not the courage a man would show in coming in 
person to a judge, f6r in that case a judge could spurn him from 
his presence, but, in that of the papers, " we can only express our 
indignation and contempt both for the matter and the manner of 
their violation of the principles which should govern decent and 
honest journalism.'' 
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SUPEEMB COURT OF CANADA. 

Ottawa, 24 March, 1897. 
Quebec] 

Beauharnois Election Case. 

Berqbron v. Desparois. 

Controverted election — Preliminary objections -^Ser vice of petition — 
Bailiff's return — Cross-examination — Production of documents, 

A preliminary objection filed to an election petition was that 
it had not been properly served. The bailiff's return was that 
he had served it by leaving a copy "duly certified " with the sit- 
ting member. By Art. 56, C.C.P., a writ or other document is 
served by giving a copy to the person on whom service is to be 
effected, certified by the prothonotary, attorney or sheriff, and it 
was claimed that the return in this case should have shown by 
whom the copy was certified. On the hearing the counsel for 
the sitting member wished to cross-examine the bailiff as to the 
contents of the copy, but without producing it, but was not 
allowed to do so. 

Heldy that the bailiff's return was good. Art. 78 C. C. P. only 
requires a return that he had served a copy, and the words "duly 
certified " were superfluous. 

Held also, that counsel could not cross-examine the bailiff as to 
the contents of the copy served, without producing it or laying 
a foundation for secondary evidence. 

Appeal dismissed with costs. 

Fcran, Q.C., and Ferguson^ Q'C.y for appellant. 

Choquet, for respondent. 
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24 March, 1897. 
Nova Scotia.] 

LUNENBURQ ELECTION CA8£. 

Kaulbaoh v. Spebrt. 

Election petition — Preliminary objections — Affidavit of petitioner — 
Bona fides — Examination of deponent — Form of petition — R, S, 
C, c. 9—54 & 55 Fie, c. 20, V 3. 

By 54 & 55 Y., c. 20, b. 3, amending Tho Controverted Elections 
Act (B.S.C., 8. 9), an election petition roust be accompanied by 
an affidavit of the petitioner '* that he has good reason to believe 
and verily does believe that the several allegations contained in 
t^e said petition are true." The petitioner in this case used the 
exact words of the act in his affidavit. 

Eeld, that the respondent to the petition was not entitled to 
examine him as to the grounds of his belief; that the act made 
the deponent the judge of the reasonableness of such grounds; 
and that the affidavit was not part of the proof to be passed upon 
at the trial of the petition. 

It is not necessary that the petition should be identified in the 
affidavit as in case of an exhibit. The affidavit is presented 
merely to comply with the statute. 

It is no objection to an election petitioo that it is too general, 
no form being prescribed by the act. Moreover, the incon- 
venience may be obviated by particulars. 

TF. A. B. Ritchie, Q.C., for appellant. 

Russelly Q.C, and Congdon, for respondent. 



24 March, 1897. 
Prince Edward Island. J 

West Prince (P.E.I.) Election Case. 
Haokett v. Larkin. 

Controverted election — Corrupt treating — Agency — Trivial and un- 
important act — 54 dk 56 Vic, c. 20, s. 19. 

During an election for the House of Commons a candidate 
took C, a supporter, with him in driving out to canvass a par- 
ticular locality. They stopped at a house where three votera 
lived, and C. took a bottle of liquor out of the wagon and went 
into the woods with two of the voters and remained some f^ve 
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minutes, afterwai-ds taking the third voter into his bam where 
he gave him two or three drinks out of the bottle and uri^ed him 
to vote for the candidate with him. It did not appear that the 
latter saw C. take out the bottle or knew it was in the wagon. 
The candidate having been elected a petition was filed against 
his return, and he was unseated on the charge of corrupt treat- 
ing by C, and acquitted on all other charges 

Held, that the act of C, in giving liquor to the voter in the 
barn and urging him to support his candidate was cori*upt 
treating under the Elections Act. 

C. was a member of a political association for a place within 
the electoral district supporting the candidate elected. There 
was no restriction on the members of the association to be con- 
fined in their work to the limits of the place for which it was 
formed, and the candidate admitted on the trial of the petition 
that he expected them to do the best they could for him gener- 
ally. 

Held, that the members were agents of their candidate through- 
out the whole district, and C. was therefore his agent. 

Though the only act of corruption of which the sitting mem- 
ber was found guilty was trivial and unimportant in character, 
he was not entitled to the benefit of 54 & 55 Y., c. 20, s. 19, as he 
had not used every means to secure h, pure election. There 
were cu*cumstances attending the commission of the corrupt act 
by C. which should have aroused his suspicions, and he should 
have cautioned C. against the commission of the act. Not hav- 
ing done so he had not brought himself within the terms of the 
above act. 

Appeal dismissed with costs. 

McCarthy y Q.C., and Stewart, Q.O., for the appellant. 
Peters, Q-C, Atty.-Gen. of P . B . I . , for the respondent. 



24 March, 1897. 
Manitoba.] 

Marquette Election Case. 

King v. Eoche. 

Appeal— Preliminary objections — E. 8. C, c. 9, ss. 12 and 50 — Dis* 
missal of petition — Affidavit of petitioner, 

A petition under the Controverted Elections Act (R.S.O., c. 
9) against the retui*n of the respondent at the election for the 
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House of Commons on June 23i*d, 1896, was served on July 30th, 
and in September the petitioner was examined under sec. 14 of 
the Act. Notice of motion was afterwards given to strike the 
petition off the files of the Court on the ground that the affidavit 
of the petitioner was false, it having appeared from his examin- 
ation that ho had no knowledge of the truth or otherwise of the 
matters sworn to in the affidavit. The judge who heai*d the 
motion dismissed it, holding that the matter should have come 
up on preliminary objections filed under sec. 12 of the Act. Uis 
judgment was reversed by the full Court and the ^letition struck 
off. 

Meldj that the Court had no jurit^diction to entertain an appeal 
from this decision. That an appeal only lies from a decision on 
a preliminary objection (sec. 50), and that means a pi*eliminary 
objection filed, under sec. 12, within five days frem the date of 

service of the petition. 

Appeal quashed with costs. 

Howell, Q. C, and Chrysler, Q. C, for the appellant. 

Tupper, Q, (7., for the respondent. 



Manitoba.] 



24 March, 1897. 



Winnipeg Blkction Case. 

Maodonald v. Davis. 

Macdonald Election Case. 

Boyd v. Snyder. 

Election petition — Service — Copy — Status of petitioner — Prelimin- 
ary objections. 

On the hearing of preliminary objections to an election 
petition to prove the status of the petitioner, a list of voters was 
offered with a certificate of the Clerk of the Crown in Chancery, 
which, after stating that said list was a true copy of that finally 
revised for the district, proceeded as follows: 

" And is also a true copy of the list of voters which was used 
at said polling division at and in relation to an election of a mem- 
ber of the House of Commons of Canada for the said electoral 
district, which original list of voters was returned to me by the 
returning officer for said electoral district in the same plight and 
condition as it now appears, and said original list of votera is now 
on recoi'd in my office." 



THE LEGAL NEWS. 101 

Heldy that this was, in effect, a certificate that the list offered 
in evidence was a trag copy of a paper returned to the Clerk of 
the Ci'Own by the returning officer as the very list used by the 
deputy returning officer at the polling district in question, and 
that such list remained of record in possession of said Clerk. It 
was then a sufficient certificate of the paper offered being a true 
copy of the list actually used at the election. Bichelieu Election 
Case (21 Can. S. C. R. 168) followed. 

Appeals dismissed with costa. 

Tupper, Q.C., for the appellants. 

Howell, Q.C., and Chrysler, Q.C., for the respondents. 
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North West Territories.] 

West Asstniboia Election Case. 

Davin v. McDougall. 

Appeal — Preliminary objections — Delay in filing — Order in Cham* 
hers-'R. S. C, c. 9, ss. 12 and 50. 

By the Controverted Elections Act, R.S.C., c. 9, s. 12, pre- 
liminary objections to an election petition must be filed within 
five days from the service of the petition, and by sec. 50 an 
appeal can be taken to the Supreme Court from a judgment, rule, 
order or decision on such objections the allowance of which has, 
or which if allowed would have, put an end to the petition.- 

Preliminary objections were filed with the Clerk of the Court at 
2.30 p.m. on the fifth day after the petition was served. By 
Jud. Oi-der No. 6 of 1893, sec. 17, subsec. 1, the office of the 
Clerk is to bo closed at 1 p. m. during the summer vacation com- 
prising July and August. Mr. Justice Richardson in Chambers, 
on return of a summons calling upon the member elect to show 
cause why the objecfions should not be struck out or otherwise 
disposed of, held that the five days expired at 1 p . m . on August 
3rd, and that the objections were not properly filed. 

Held, that this decision was not one on preliminary objections, 
nor could any disposition of the matter put an end to the 
petition. Consequently no appeal would lie to the Supreme 
Court. 

Appeal quashed with costs. 

Melntyre, Q.C., for the appellant. 

Howell, Q.C., and Chrysler, Q,C., for the respondent. 
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COUET OF APPEAL. 

London, 12 March, 1897. 

Graham v. Sutton, Cardsn & Co. (32 L.J.) 

Practice — Discovery — Inspection of books — Covering up parts not 
material — Mode of. 

Appeal from a decision of North, J. 

The plaintiff had obtained in the action an order for an account 
of the commiesionB due by the defendant company to him as 
their agent from the commencement of his agency in 1886 ; and 
he subsequently obtained an order for discovery. On November 
30, 1896, an oitier was made for the production by the defen- 
dants of a largo number of ledgers and other books for inspection 
by the plaintiff, his solicitors, and accountant ; but the defendants 
were at liberty previously thereto to seal up such parts of the 
books as accoi*ding to an affidavit to be made by one of their 
secretaries did not relate to the account. 

The defendants alleged that their business would practically be 
stopped if these books were kept sealed during the whole period 
covered by the inspection ; and they took out a summons asking 
that they might be at liberty on the inspection to cover up such 
parts of the books as did not contain entries relating to the 
account, and also to use certain of the books which had been 
.sealed up in their business during the inspection, and for that 
pui-pose, if necessary, to unseal the sealed parts. North, J., made 
no oitler, except that the defendants might unseal and reseal on 
oath from time to time as the books might be required for their 
business such parts as did not relate to the account. 

The defendants appealed. 

Their Lordships (Lindley, L.J., Smith, L. J., Rigby, L.J.,) 
said that, though the order of November 30, 1896, might be in 
the common form, to enforce a literal compliance with it in this 
case would be oppressive ; and though North, J., had given some 
relaxation, it was still more vexatious than was necessary for the 
purposes of justice. They discharged the order of North, J., 
and made an oixier giving the defendants leave on the inspection 
to cover up from time to time such parts of the books as did not 
contain entries relating to the account, and to pi*oduce for 
inspection such entiies only as related to the matters in question, 
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without on each occasion sealing up the irrelevant entries, their 
secretary upon an inspection stating on oath that no parts of the 
books that were material had been covered up during it. 



QUEEN'S BENCH DIVISION. 

London, 13 March, 1891. 

Hawks (appellant) v. Dunn (respondent). — 32 L.J. 

Gaming— ^^ Place'* used for purpose of betting — Betting Act, 1S53 
(16 <fe 17 Fict, c. 119), ss. 1, 3. 

Case stated by justices. 

An information was preferred by the appellant under section 
3 of the Betting Act, 1853, against the respondent for unlawfully 
using a certain place — to wit, an inclosure known as the 1/. or 
Tattersall's Bing— for the purpose of betting with persons 
resorting thereto upon certain events and contingencies of and 
relating to hoi*8e-racfng. 

By section 1 of the Act, " No house, office, room, or other 

place shall be opened, kept, or used for the purpose ot any 

person using the same betting with persons resorting 

thereto." 

By section 3, " Any peraon who being the owner or occupier 
of any house, office, room, or other place, or a person using the 

same, shall use the same for the purposes hereinbefore 

mentioned, or either of thom," is made liable to a penalty. 

Tattersall's Bing is inclosed by a fence or paling about breast 
high, and is about forty yards long by thirty yai*ds wide, and 
capable of containing more than 1,000 persons. Upon the 
occasion of a race meeting the respondent, a professional book- 
maker, was with about 1,000 other persons present in Tattersall's 
Bing. He shouted the odds and made bets with every peraon 
who would bet with him. He did not confine himself to any 
fixed spot, and had no stool, umbrella, or anything in the nature 
of a fixture to denote where he carried on betting, but moved 
about. 

The justices being of opinion that the respondent could not be 
convicted unless he had a certain fixed place from which he 
never moved, such as a stool or umbrella, dismissed the infor* 
mation. 
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The question for the opinion of the Conrt was whether the 
justices came to a correct determination in point of law. 

The Court (Hawkins, J., Cave, J., Wills, J., Wright, J., and 
Kennedy, J.) held that the inclosure was a '^ place " within the 
meaning of the statute. One object the Legisla tare had in view 
was the suppression of that kind of gaming which took pi aco in 
this case. To have passed an Act simply to suppress this kind 
of gaming in houses or offices would have been useless. It would 
be frittering away the statute to hold that a well-known defined 
inclosure bearing a name could not be called a place unless the 
respondent stood still. It was true that there was a rule that 
general woi*ds in a statute should be read as ejusdem generis with 
particular words preceding them ; but that rule must be applied 
subject to the equally general rule that a statute ought to be 
construed so as to carry out its object. 

Case remitted to the magistrates. 



QUEEN'S BENCH DIVISION. 

London, 13 March, 1897. 
Goldstein (appellant) v. Vaughan (respondent).— 32 L.J. 

Sunday — Closing workshops — Exception in favotir of Jews — Factory 
and Workshop Act, 18T8 (41 Vict. c. 16), s. hi—Construction 
— ** Open for traffic'' on Sunday. 

Case stated by a metropolitan police magistrate before whom 
the appellant had been convicted upon an information laid by 
the respondent, an inspector of factories, charging that his work- 
shop was open for traffic on Sunday. 

The appellant's business was to make buttonholes for master 
tailors. He was of the Jewish religion, and having his work- 
shop closed on Saturday, had availed himself of the exception 
within sections 50 and 51 of the Factory and Workshop Act, 
1878, which entitled him to employ women and young persons 
on Sunday. His mode of doing business was as follows : He 
entered into arrangements with his customei's to make button- 
holes at certain prices. They sent the garments to the work- 
shop and fetched them away. The buttonholes were not paid 
for when the work was left, nor when taken away, but accounts 
were kept and settlements arrived at, at times independent of 
these visits. The workshop was open on Sunday so that cus- 
tomers might send and fetch away garments in pursuance of 
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sacfa prior arrangements ; but it was not kept open for the pur- 
pose of making an arrangement with either an old or new cus- 
tomer; nor for the receipt of work from a casual customer. On 
Sunday, September 20, 1896, the appellant employed in his 
workshop a woman of the Jewish religion. Section 51 provides 
that " no penalty shall be incurred by any person in respect of 
any work done on Sunday in a workshop or factory by a young 
pei-son or woman of the Jewish religion subject to the following 

conditions: (2) The factory or workshop shall be closed on 

Saturday and shall not be open for traffic on Sunday " The 

learned magistrate thought that the facts brought the case with- 
in the woi*ds " open for traffic on Sunday,'* and convicted the 
appellant. The question for the Court was whether the facts 
brought the appellant's workshop within the words " open for 
traffic on Sunday." 

The Court (Cave, J., and Grantham, J.) held that although it 
was not altogether easy to construe the woixi ** traffic," yet the 
learned magistrate had upon the facts taken a somewhat too 
narrow view. They were of opinion, seeing that the work was 
brought in pursuance of arrangements made on previous days, 
that the appellant's workshop was not open for traffic. 

Conviction quashed. 



MEASURE OF DAMAGES IN CASES OF INABILITY 
TO CONVEY GOOD TITLE TO LAND, 

That the det^isions on this subject are irreconcilable is not 
surprising when one considers the divei*sity of opinion as to the 
ground upon which the distinction made in this regard between 
the case of a vendor's breach of a contract for the sale of realty 
and the like breach of a contract for the sale of chattels, rests. 

In Drake v. Baker (34 N. J.L. 358), the New Jersey Supreme 
Court held, that where one agrees to sell real estate and subse- 
quently discovers that his title is defective, and is on that 
account unable to complete his bargain, nominal damages only 
can be recovered against him, but limited the scope of the rule to 
the case of a vendor unable to perform by reason of a defect in 
his title, which was unknown to him when he entered into the 
contract. In Oerbert v. Congretjation of the Sons of Abraham (35 
Atl. Rep. 1121), the Court of Errors and Appeals overrules this 
case and, following Bain v. Fothergill (L. K. 7 H. L. 158), holds 
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that the rale restiicting the recovery to nominal damages applies 
to every case where the vendor fails to convey through inability 
to make title ; and that the rale is the same, whether the vendor 
has been gailty of fraad or not. 

In several of the States a rale exactly the reverse of that 
adopted in New Jersey prevails. In these States the vendor's 
good or bad faith is treated as irrelevant to the question of the 
damages to be awarded, and in either ease a recovery of sub- 
stantial damages is allowed. (Maupin's Marketable Titles to 
Real Estate, 213.) 

The doctrine which finds general favor in this country seem» 
to be that which prevails in New York. By this, while a vendor 
contracting to sell in good faith, believing he has a good title, 
and afterwards discovering his title to be defective, for that 
reason, without any fraud on his part, refuses to fulfil his con- 
tract, is held liable to nominal damages only (Conger v. Weaver, 
20 N. Y. 140; Oockraft v. The N. 7. dh H. R. R. Co., 69 N. Y. 
201), yet, where he is chargeable with wrongful conduct, as 
where he fraudulently misrepresents or conceals the state of his 
title, or covenants to convey when he knows he is without auth- 
ority to do so, even though he acts in good faith, believing that 
he will be able to procure a good title for the purchaser, he is 
held liable tor the loss of the bargain. (^Pumpelly v. Phetps, 40 
N. Y. 59.) In this latter instance, however, if the purchaser 
knew, at the time he entered into the contract, that the ability 
of the vendor to convey good title depended upon a contingency, 
his recovery is limited to nominal damages, for under such cir- 
cumstances the vendor can scarcely be said to have been guilty 
of wrong doing. (^Magraff v. Muir, 57 N. Y. 155). 

For a discus.^ion of the reasons advanced for and against each 
of these rules, see Maupiu on Marketable Titles to Eeal Estate, 
sec. 90, etc. ; 3 Sedg. on Dam. 196^; Sedg. El. of Dam. 320.— 
University Law Review, 



Colonial Judges in England.— Sir H. De Villiers, Chief Jus- 
tice of the Cape Colony, is expected in London in April. The 
chief object of his visit is to take the oath as a Privy Councillor 
and his seat on the Judicial Committee. Sir Henry Strong, 
Chief Justice of the Supreme Court of Canada, is also expected to 
visit England shortly, for the same object. 



THE LEGAL NEWS. lOt 

PREVENTION OF THE PUBLICATION OF POBr 
TRAITS OF PERSONS. 

We believe that the measure introduced in the legislature by 
Senator Ellsworth, to prevent, the publication of portraits or 
attempted portraits of individuals without their consent, aims at 
a very desirable reform, and that it is possible, though perhaps 
not very easy, to frame a workable law. The debate in the 
senate last week disclosed that the principal practical difficulty 
concerns the question of caricatures, not intended for portraits 
pure and simple, but to point a moral or graphically present an 
argument. As remarked in an editorial in the Evening Post of 
March 5th, such cartoons are " allowable by prescription." They 
have been used with striking eflect as expedients of political 
agitation both in this country and England for many yeara. The 
services of Thomas Nast in the movement against the Tweed 
ring are still vividly remembered. And in later times, personal 
cartoons have undoubtedly materially influenced the results even 
of presidential elections. Sensible as we are of the great sus- 
ceptibility to abuse of such method of appeal to the public, we do 
not believe that popular sentiment demands or could be brought 
to favor its absolute suppression. It must be remembered that 
a person so caricatured has a clear and substantial remedy by an 
ordinary suit for libel if he chooses to exercise it. 

The case is different where a porti*ait, or an alleged or 
attempted portrait, of a person is inserted in a periodical or 
other print, not with any didactic or satirical purpose, but merely 
to present his physiognomy to the public. If the workmanship 
be inferior or slovenly, and the result be actually to hold the 
subject up to ridicule or contempt, it may be that a cause of 
action v^ould lie and a substantial recovery could be had for libel. 
But broader than this consideration is the one that, whether the 
portrait be good or bad, the right of privacy is morally entitled 
to protection, and it is desirable to guard buch right, by legis- 
lation permitting suit to be brought and recovery readily to be 
had for unauthorized publications, even of true likenesses. This, 
of course, would not prevent the insertion in papers of portraits 
of individuals in proper cases. Experience of human nature 
shows that there is little difficulty in inducing the average man 
to consent that the light of his countenance be permitted to beam 
upon his appreciative and admiring countrymen, whenever an 
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editor of decent standing suggests that the veil of privacy be 
withdrawn. 

As a rule, in the better class of publications, the consent of the 
subject is procured, and a photograph obtained from him as a 
basis for the lithographer's or engraver's art. Legislation of the 
kind proposed would tend to exclude the exhibition of mortifying 
snap-shots by newspaper artists, and enable the individual to 
contix)! the time and manner of the appearance of his likeness. 
Undoubtedly the right now exists to enjoin the publication of the 
portrait of a living person. The difficulty is that often the first 
notice of the intention to publish is the actual appearance of the 
picture. If a cause of action for damages exists after publication, 
the recovery could scarcely be more than nominal where there 
is no caricature, but the intent was to present a bona fide portrait. 

If any remedy be attempted it should take the form of a 
definite penalty, suable for by the person aggrieved. It would 
make the law practically nugatory to simply pronounce its 
infractions misdemeanors punishable by fine and to be prosecuted 
by district attorney's. The centrcH of the offending are the large 
cities and towns, where public pros^^cutors have always so much 
work of serious importance on hand that it could not be hoped 
that such comparatively petty infractions of law would be faith- 
fully followed up. 

On the theory of protecting the right of privacy, therefore, 
the experiment fe>eems worth trying of conferring the right to sue 
for a penalty for the publication of any pictoi'ial representation 
of a pei*son's face or form. 

The objection may be raised that a double and concurrent 
remedy would thereby be granted for such pictures as are 
libellous. But as matter of fact, a largo majority of caricatures 
and cartoons that are now priiued are unquestionably libellous, 
and it is not probable that men in public life would be more apt 
to prosecute an action for a small penalty than they are to sue 
for heavy damages for defamation. And a new law as proposed 
would give persons wantonly dragged into publicity a means of 
redress, the exercise of which would tend to make the news- 
papers more careful and discriminating. The key to the situ- 
ation is that it is the custom now to deliberately violate legal 
rights, the newspapers taking all risk. If a tangible means of 
redress existed in favor of everybody, such risk would be more 
cautiously run. — New York Law Journal, 



THE LBQAL NEWS. 109 

THE LATE LORD JUSTICE KAY. 

It is with regret that we recoi'd the death of Sir Edwai*d 
Eay, which took place early on 9th Mai-ch, at his London 
residence. He had suffered for two years from a serious internal 
malady, which, prior to his retirement from the Court of Appeal 
at the beginning of the present term, had compelled him to be 
absent for protracted periods. He underwent a second operation 
shortly before Christmas, and his indomitable courage and per- 
severance gave encouragement to iho expectation that ho would 
resume his duties as a Loixl Justice; but it was eventually 
recognized that his strength would not be equal to the strain, 
and his resignation was accepted. Sir Edward Kay took bo 
keen an interest in his judicial duties that he was most anxious 
to resume them. Almost up to the moment of his resignation 
he read the various reports with his accustomed diligence. But 
it must not be assumed that because he was attached to his duties 
in the Court of Appeal he displayed any undue inclination to 
cling to his office. His resignation was placed in the hands of 
the Lord Chancellor more than onco before it was accepted. It 
was consistent with the conacientiousness he displayed in the 
hearing of cases that he should offer to retire fi*om the Bench 
immediately his illness began seriously to interfere with his 
attendance to his duties. His career was laborious and meri- 
torious in a high degree. His sficcess was duo entirely to his 
own exertions. He had no family influence to brighten his early 
days at the Bar, while his promotion to the Bench was solely 
in recognition of the professional eminence which his industry 
and ability had enabled him to acquire. The only occasion on 
which he stood for Parliament was in 1874, when he contested 
Clitheroe in the Liberal interest and was defeated. Deter- 
mination was writ large on his long upper lip; his features 
were those of a man who had determined to succeed, and the 
look of austere dignity which settled upon them appeared to 
express his recognition of the fact that he had achieved his pur- 
pose. The fourth son of Mr. Robert Kay, of l^xxvy, Lancashire, 
Edward Ebenezer Kay was born seventy four years ago. The 
late Sir J. Kay-Shuttleworth and the late Mr. Joseph Kay, Q.C., 
judge of the Manchester and Salford Palatine Court, were 
his brothers. He graduated at Trinity College, Cambridge, in 
1844, and was called to the Bar at Lincoln's Inn in 1847, reading 
with the late Mr. George Lake Eussell. Like many other 
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eminent lawyers, several of whom are now on the Bench, he 
started his career as a reporter. He was fortunate in the judge 
in whose Court he sat, the great weight attached to the judg- 
ments of Vice-Chan eel lor Wood, afterwai-ds Lord Hatherley, 
giving a reflected importance to the five volumes of reports 
which bear the late Loi-d Justice's name. The first of these 
volumes was prepared by Mr. Kay alone; the remaining four 
were published in conjunction with Mr. Yaughan Johnson. In 
those days a good volume of reports was frequently the foun- 
dation of a large practice in the equity courts, and Mr. Kay, 
whose industry was inexhaustible, gradually acquired one of the 
largest businesses ever possessed by a junior in Lincoln's Inn. 
He was appointed a Queen's Counsel nineteen years after his 
call. His career as a leader was commenced in Vice-Chancellor 
Wood's Court, where in his early days he had sat as a reporter. 
He subsequently practised before Vice-Chancellors Giffaixi, 
James, and Bacon. It was before the . last-named judge that he 
practised longest and acquired the most marked ascendency. 
His chief opponent was Sir Henry Jackson, who was appointed 
a judge and died before he took his seat on the Bench. In 1878 
the proportions of his practice justified him in becoming a 
* Special/ and during the three years that preceded his appoint- 
ment to the Bench in 1881 he occupied at the Chancery Bar a 
position scarcely les:i distinguished than that held by Sir Horace 
Davey and Sir John Rigby in later j-ears. For an equity law- 
yer he possessed a considerable measure of oratorical power. 
He submitted his ai'guments in vigorous language, and empha- 
sized his points with the gestures of oratoiy. Even on the Bench 
his utterances were marked by a fervour not common in the 
Courts. While be delivered his judgments bis body was scarcely 
less active than his mind. He was appointed to. the Bench on 
March 30, 1881, in succession to Vice-Chancellor Malins. Nearly 
twelve months, therefore, have passed since he became entitled 
to retire from the Bench on a pension. He proved to be one of 
the most valuable judges of the Chancery Division, being rapid 
in his methods, sure in his judgments, and conscientious as to 
the smallest details of his work. His firm and ready gi*a8p of 
facts enabled him to secure in the hearing of witness cases a 
larger measure of success than most Chancery judges have 
obtained, while the vigour with which he addressed himself to 
the task of simplifying the precedents of the Chancery Division, 
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and of discouraging the institntion of administration actions, 
though it sometimes led him into excesses of zeal, was largely 
instrumental in bringing about the improvements that have been 
effected in the business of the equity courts. On some occasions 
he appeared to entertain an exaggerated notion of his duty to 
the public, and this led him into making comments on the con- 
duct of solicitors for which no real basis could be found. Such 
was the case, for instance, when he severely censured commis 
sioners for oaths, who receive merely eighteen pence for their 
trouble, for not reading the affidavits they swear. Towards the 
close of 1890, on the retirement of Sir Ilenry Cotton, Sir Edward 
Eay was promoted to the Court of Appeal. His appointment 
was approved, not only because he was the senior judge of the 
Chancery Division, but also because of the success he had 
attained as a judge of first instance. Though all his professional 
•life had been spent in the Chancery Courtn, he speedily made 
himself familiar with the business of Appeal Court I., where the 
common law appeals are heard. He showed himself to be of 
independent judgment, and in several important cases differed 
from his colleagues. He was accustomed to give ample reasons 
for his decisions, and to deal at length with the cases to which 
reference was made at the Bar. His judgments in the Reports 
would probably be more valuable if they were shorter. The 
late Lord Justice's austerity prevented him from becoming a 
really popular judge, though the conscientiousness and ability 
with which he discharged his duties on the Bench, and the zeal 
and industry with which he assisted in the labours of the Hule 
Committee, were fully recognized. Nor could he be regarded as 
a great judge. Probably no occupant of the Bench had a larger 
knowledge of cases. But, owing no doubt to his early labours as 
a reporter, he was wont to rely too much on ** authorities." He 
did not display on the Bench that grasp of principle which dis- 
tinguished Sir George Jessel and Lord Bowen, -and rendered 
them independent of " cases." — Law Journal {London). 

Political Anteokdents of Juoqes. — *' Debretfs House of Com- 
fnans and the Judicial Bench " states that of the judges of the High 
Courts of Justice in England fifteen have won their way to the 
Bench after bitting as members of the House of Commons ; in 
Ireland eight judges have used the same stop to promotion ; and 
in Scotland six judges of the Court of Session have been known 
as debaters in the House. 
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GENERAL NOTES, 

Bench and Bab. — In an article dealing with encountei-s 
between Bench and Bar, snggosted by the recent passage 
of arms between Mr. Jastice Hawkins and Mr. Kemp, Q.C., 
the Fall Mall Gazette says: ''Most dramatic scene of all, 
but not before an Knglish tribunal, was that which gave 
a Lord Chancellor to England. In 1757 Wcdderburn, under 
great provocation from Lockhai-t, another Scotch hamster, 
used language to him in Court at Edinburgh which certainly 
cannot be justified. It was undoubtedly, as the Loixi 
President said, when at last ho did interfere, "unbecoming 
an advocate, and unbecoming a gentleman." Wedderburn, 
beyond himself with passion, retorted, *^ His loixiship had said as 
a judge what he could not justify as a gentleman," (an admirable 
formula, by the way, when the judge is wrong). The Bench 
promptly and properly resolved that he must at once apologise, 
under pain of deprivation. Without another woi-d he pulled oil' 
his gown, laid it in front of him, and said, ** My loixis, I neither 
retract nor apologise, but I will save you the trouble of depri-" 
vation ; there is my gown, and 1 will never wear it more; virtute 
me involve,' and with a bow he left the Court. That very night 
the future Lord Loughboi-ough set out for London." 

Interestinq Life Insuhange Case. — Aaron Goldsmith and 
his wife were burned to death in New York City on December 
20, 1896, and now there is going to be some litigation about a life 
insurance policy, taken out on the husband's life for the benefit 
of his wife. The question being which of the two died first, 
relatives and heirs of both sides will lay claim to the money, and 
the life insurance company will pay the amount into Court and 
compel the parties to fight. It is not known exactly in which 
way the New York Courts will decide, but under the I^oman law 
the presumption is in favour of the husband having survived the 
wife, as being the stronger; wherefore his relatives will be 
entitled to the money. But that law no longer applies here. 
Professor Meilziner, of the Hebrew Union College, has discussed 
the matter in the newspapers from the Babbinical side, calling 
attention to a like question discussed by Hillel and Shamai. In 
the Mishna the case is stated of a man and wife having no 
children, who perished together under the ruins of a house that 
tumbled over them. Her relatives claiming that he died first, 
demanded not only her dotal and paraphernal property, but also 
the dower due to her by Jewish law. His brothers, claiming 
that he survived her, hence held themselves out as sole heira. 
The Shammaites held that since there is no possible way of 
determining who died first, the money in dispute is to be divided 
among the two contestants. Ilillel, to the contrary, held that 
the property in dispute remains with the actual possessor, thus 
giving the wife's relatives only her paraphernal property. The 
Code of Maimonides and the 8hulchan Aruch adopt this opinion. 
But in the present case the insurance money is in the hands of 
neither party. — Jewish Chronicle. 
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CURRENT TOPICS AND CASES. 

The judgment of the Court of Appeal in D^chSne Sr 
DussauU, delivered at Quebec, December 3, (6 Q.B. 1) is of 
considerable interest, further explaining, as it does, the 
view taken by the majority of the Court, of Art. 4^78 of 
the Code of Procedure. The article referred to provides 
that the losing party must pay all costs, unless for special 
reasons the court thinks proper to reduce them or com- 
pensate them, or orders otherwise. The rule in England 
is to the same effect. It is well established that the 
Court of Appeal will reform the adjudication as to costs 
when it appears that such adjudication violates a prin- 
ciple or positive rule of law. It is clear, therefore, that 
the ** special reasons '' must be reasons which are sound. 
In D^ehine & DussauU, the plaintiff, Dussault, having sued 
D^chtoe on a promissory note, the latter pleaded the 
nullity of the note under art. 425 R. S. Q., (contract refer- 
ring to an election), and the action was dismissed. The 
first court refused to give costs against the plaintiff, but 
the majority of the Court of Appeal held that the nullity 
of the note was not a good reason for refusing defendant 
costs, and this part of the judgment was reversed, Mr. 
Justice Blanchet dissenting. " L'exercice de la discretion," 
observed the Chief Justice, " est subordonn6e a Texistence 
d*unQ cause sptoiale juste. Ce sont ces causes sp6ciales 
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qa'nne cour d'appel doit examiner ; si elles existent, alors 
la cour n'interviendra pas ; mais s*il n*y a pas de bonnes 
causes, elle reformera." It would also appear that where 
no reason is stated in the judgment for the adjudication 
as to costs, the court will seek in the record for the motive 
which influenced the judge of the court below to deviate 
from the ordinary rule, and if no satisfactory motive can 
be found, the judgment will be reformed. 



The Montreal appeal list has remained steadily for 
some time at 29, the printed lists for November, 1896, 
and January and March, 189^, containing precisely the 
same number. Of the 29 cases on the March list, 20 
were appeals from the district of Montreal, or from judg- 
ments of the Court of Review, and 9 were appeals from 
country districts, viz., 6 from Ottawa, and 1 from each of 
the districts of Terrebonne, Eichelieu and St. Francis. 
There was some difficulty at the opening of the term, in 
finding a case in which the counsel on both sides were 
present and ready to proceed, and the court finally was 
obliged to adjourn to the following day without having 
heard a case. During the term 11 cases (including two 
not on the printed list) were heard, two were settled or 
abandoned, and 18 were continued to next term, after the 
list had been twice called over without finding any one 
ready. 

The death of the Hon. Q-eorge Irvine, Q C, of Quebec, 
has excited general regret. Mr. Irvine has been known 
for many years as an able lawyer, and he also took a pro- 
minent part in public afiairs. He was appointed a Q. 0. 
in June, 186^, and was one of the members returned to 
serve in the first Parliament of Canada after the Con- 
federation of the provinces, on which occasion he repre- 
sented Megantic. In 1884, on the death of Mr. G. O'Kill 
Stuart, Mr. Irvine was appointed his successor as Judge 
of the Vice- Admiralty Court of the city of Quebec. 
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HOUSE OP LORDS. 

London, 8 December, 1896. 
Nbvill v. Pine Arts and Gsnkbal Insuranoe Co. (31 L.J.) 
Libel — Defamation — Privilege — Statement in excess of privilege. 

The Court of Appeal haviDg decided that where in an action 
for libel the jadge rules that the occasion was privileged the 
plaintiff cannot succeed in the action unless the jury find that the 
defendant was actuated by express malice, a finding by the jury 
that the defamatory statement complained of was in excess of 
the privilege is not enough. 

Their Lordships (Lord Halsbury, L.C.; Lord Macnaghten, 
Lord Shand, and Lord Davey) on these grounds, and also on the 
ground that in fact there was no libel, affirmed the decision of 
the Court of Appeal (64 Law J. Rep, Q. B. 681 ; L. R.(1895) 2 Q, 
fi. 156); and dismissed the appeal with costs. 

Counsel for respondent were not called upon. 



COURT OP APPEAL. 

London, 19 March, 189*7. 

DoDD V. Churton (32 L.J.) 

Building contract — Delay in executing contract — Extras ordered hy 
owner — Penalty, 

Appeal from the judgment of a Divisional Court (Wills, J. and 
Wright, J.) affirming the judgment of a County Court judge. 

The action was brought by the plaintiff, a builder, to recover a 
balance due under a building contract. The defendant, the build- 
ing owner, made a counterclaim for 50^ by way of liquidated 
damages, for delay in completing the contract. 

The contract was a contract for making certain specified ad- 
ditions and alterations to a house for a lump sum, and provided 
that the whole of the works were to be completed by June 1, 
1892, under a penalty of 21, per week for every week that any 
part of the works should remain unfinished after that date as 
liquidated damages. It was further provided that any authority 
given by the architects for any alteration or addition in or to the 
works should not Witiate the contract.' 

Extra work to the amount of 22L 85. M, was ordered. 
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The works wero not completed until twenty-seven weeks after 
June 1; 1892. 

The defendant claimed damages for the delay at the rate of 22. 
per week for twenty-five weeks, making no claim for two weeks 
within which time it was alleged the extra works might have 
been executed. 

The County Court judge held that by the oi-dering of the extras 
the defendant waived the provision as to the payment of liquidat- 
ed damages for delay, and gave judgment against the defendant 
upon the counterclaim. 

Upon appeal to the Divisional Court Wills, J., was of opinion 
that the judgment should be affirmed, while Wright, J., was of 
opinion that the judgment should be reveraed. The judgment 
accordingly stood. 

The defendant appealed. 

Their Loi'dships (Lord Esher, M.S., Lopes, L.J., and Chitty, 
L.J.) held that, upon the true construction of the contract, the 
builder had not agreed that the specified works as well as any 
extra work should be completed by June 1, 1892, and therefore 
that the case fell within the general rule that where the building 
owner has himself prevented the completion of the work at the 
agreed time by oixlering additional work, he cannot recover dam- 
ages for the delay. They therefore affirmed the judgment 
against the defendant on the counterclaim. 

Appeal dismissed. 

QUEEN'S BENCH DIVISION. 

London, 16 December, 1896. 

General Insurance Co, of Trieste v. Cort (32 L.J.) 

Insurance, Marine — Ship's value declared in poUcg — Warranted by 
owner that portion of value should remain uninsured— Breach, 

Action on policy of marine insurance, tried before Mathsw, J. 

In 1895 the owner insured the ss. Saltbum with underwriteiis 
for 9,6002. The ship was valued at 12,0002., and the policies con- 
tained a warranty that 2,4002. should remain uninsured. The 
plaintiffs underwrote 5002., and reinsured with the defendants in 
a policy containing the same terms as the original policies. One 
of the original policies for 5,0002. was effected by the owner with 
the Shipowners' Syndicate. In December, 1895, the syndicate 



THB LEGAL NEWS. 117 

posted a letter at Lloyds containing the following passage : 'May 
vfe ask those who hold policies to insure their risk elsewhere, and 
to cancel their existing policies, so that without much delay we 
may meet as far as possible all outstanding demands.' On Decem- 
ber 21 the owner effected fresh policies for 3,000/., calculating 
that this would cover the amount he should fail to obtain fVom 
the Shipowners' Syndicate. On December 30 the Saltburn be? 
ciiime a total loss. The plaintiffs claimed 5002. against the defend- 
ants npon their policy of reinsurance, and were met by the de- 
fence that the warranty that the ship should remain uninsured 
for 2,400/. had beeu broken, since the owner had effected the 
fresh policy for 3,000/. It was proved that all the owner would 
receive under the policies effected by him would be 9,200/. 

Mathew, J., held that there had been no breach of the warran- 
ty. The owner was his own insurer for 2,400/. He had calcu- 
lated that 3,000/. of his original insurance would become inefTec- 
tive through the failure of the Shipowners' Syndicate, and in 
obtaining fresh policies for that amount had acted prudently, and 
had not effected an excessive insurance. 

Judgment for the plaintiffs. 



COURT OF COMMON PLEAS. 

Philadelphia, 29 January, 1897. 

Before Willson, J. 

Mattis v. Philadelphia Traction Co. 

Negligence — Street railways— Measure of damages— Refusal of 
defenrfant to submit to a novel surgical operation. 

Where a woman, previously of good Jiealth, who was both able and obliged to 
earn her living, is found by the verdict of the jury to have been turned, by 
the negligence of the defendant railroad company, from a condition of 
apparent vigor and health to a condition of almost complete wreck and 
dilapidation, the court, although not disposed to look with favor upon wild 
or extravagant verdicts, mil not disturb a verdict of a size which in most 
other cases of a similar character would be altogether beyond propriety. 

In cases of physical injury, it is the duly of the injured plaintiff to seek 
for and submit to such a surgical operation as would bring relief, when the 
operation is such tJiat a person of ordinary prudence and regard for him- 
self ought to submit to it. 

WhUe the victim of an accident might have experienced substantial 
relief and approximate cure by submitting to a surgical operation, which. 
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alihough eomparoHvely new, and the profesiUmal mind not ab9ohUdy at 
rut 08 to the best method of performing, is regarded by the eonsengiu of 
opinion as accompanied by comparatively dight ruik of faUU ismu^ she ie 
not obliged in law to undergo iueh operation nor asmime the ri$k and 
anxiety attendant thereon, nor wiU her refwal to do 90 be conMered as in 
relief of defendant's liability. 

Rule for new trial. C. P. No. 4, Phlla. Co. 

The reasoiiB assigned were, inter alia: (1) That the verdict 
for $10,000 was excessive ; (2) refusal to affirm defendant's 
fifth point, which point was as follows : If the jury believe 
from the evidence that the plaintiff was advised by a competent 
physician that, if she would undergo a surgical operation, she 
would be either materially relieved or permanently cared from 
the ill effects of the accident, and was also advised that said 
operation was neither serioas nor dangerous, and that plaintiff 
refused to follow the advice of said physician, and that plaintiiTs 
present condition is due, in part at least, to the fact that she 
refased to undergo said operation, she cannot charge the defen- 
dant company with liability for her present condition. 

The evidence tended to show a clear case of negligence on the 
part of defendant resulting in serious injury to plaintiff. The 
verdict was for $10,000. 

WiLLSON, J. : — In the discussion of this case, we do not propose 
to consider at any length the questions concerning the negli- 
gence of the defendant, or the amount of the verdict. There 
was undoubtedly sufficient evidence of negligence to sustain the 
verdict, and the amoant found by the jury we do not regard, 
under the particular circumstances of the case, as so large or 
unreasonable as to justify as in setting aside the verdict upon 
that ground. We do not look with favor upon wild or extrav- 
agant verdicts in such cases as the present. At the same time, 
there are undoubtedly cases where justice can only be met by a 
vei*dict of a size which, in most other cases of a similar char- 
acter, would be altogether beyond propriety. In this case the 
plaintiff, a woman of more than ordinary intelligence, who had 
shown herself possessed of considerable force of chai*acter, and 
who was engaged in making a livelihood for herself and family, 
is found by the vei*diot of a jury to have been turned, by the 
negligence of the defendant, fi-om a person of apparent vigor 
^nd health to what is evidently a condition of almost complete 
wreck and dilapidation. There is no reason for supposing that 
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there is any exaggeration or imposition as to the present phys- 
ical condition of the plaintiff. Her appearance and manner put 
her case beyond fair controversy upon that point. The principal 
straggle in the ease was over the question as to whether or not 
the plaintiff was bound, after her injuries were received, to sub- 
mit herself to an operation of a serious character, which she was 
advised to undergo, and which eminent physicians regard as 

accompanied by comparatively slight risk of fatal issue It 

may be said that the evidence of physicians and surgeons in the 
case makes the conclusion justifiable that a surgical operation 
would probably bring large or complete relief to the plaintiff 
from her existing physical troubles. The operation refen^ed to 
is one of comparatively recent date, and perhaps it may be said 
that the professional judgment in regard to it, and the best 
method of performing it, is not as yet absolutely settled. In any 
event, it is a serious operation, from which any person, and par- 
ticularly a woman of sensitive and nervous organization, would 
naturally shrink. Possibly it may be regarded as true that the 
overwhelming probability would be in favor of the operation 
being successful, and yet it can hardly be claimed that there 
would be no risk of serious consequences and even death follow- 
ing the operation. The plaintiff has been unwilling to submit to 
it, and it was contended on behalf of the defendant that, under 
such circumstances, her rightful claim against the company was, 
in any event, greatly reduced. The trial judge declined to take 
such a view of the case. The jury was instructed, in substance, 
that if they believed that a surgical operation would bnng relief 
to the plaintiff, and that it was of such a character that a person 
of ordinary prudence and regard for herself ought to submit to 
the same, that then they should consider the plaintiff as hav- 
ing been under a duty to submit to the operation in order to 
bring relief from her physical ills. It may be that this instruc- 
tion was quite as favorable to the defendant as justice or a true 
view of the case woald justify. We are not disposed to go to any 
greater length. It does not seem to us reasonable that where 
one has been hurt by the negligence of another, we should hold 
him or her bound in law to undergo a serious and critical sur- 
gical operation, which would necessarily be attended with some 
risk of failure and of death. Some regard must be had to the 
instinctive human shrinking from such experiences. A person 
must be permitted to exercise a liberty of choice, under such 
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ciroumstancee, as to whether sufTeriDg and feebleness will be 
endured, or whether the surgeon's knife shall be inti-odaced. It 
seems to us it would be inhuman to hold any other view of the 
case, and that no principle of law requires us to do so. 

Other points were raised upon the argument of this case, but 
we do not deem it necessary to refer to them. 

We therefore hold that the rule to show cause why a new trial 
should not be granted must be discharged. 



RECENT U. S. DECISIONS. 

Damages, — A husband's right of action for the loss of his wife's 
society on account of injuries which resulted in her death is held, 
in Louisville dc N. B. Co. v. McElwain (Ky.) 34 L. R. A. T88, to 
be defeated by a recovery of judgment for her death in an action 
by her personal representative. 

So a right of action for damages resulting from death is held, 
in Lubrano v. Atlantic Mils (R I.) 34 L. R A. 191, to be exclu- 
sive of an administrator's right of action to recover for the pain 
and expense suffered* by the intestate from the injuries which 
caused his death. With these cases are reviewed the different 
decisions on the question whether the causes of action for per- 
sonal injuries and for death resulting therefrom are concurrent 
or alternative. 

Electric wires. — The utmost care to keep the insulation of 
dangerous electric wires perfect at places where people have a 
right to go for work, business, or pleasure is held necessary in 
McLaughlin v. Louisville Electric L. Co. (Ky.) 34 L. R A. 812, 
although at other places very great care may be deemed suffi- 
cient. And the fact that the insulation of the wires is vefy 
expensive or inconvenient is no excuse for failure to make it per- 
fect at points where people have a right to go for work, business, 
or pleasure. 

Evidence. — The destruction by a servant of his employer's 
books after the latter's death is held, in Bay v. Peterson (Wyo.) 
34 L. R A. 581, to be insufficient to raise a presumption that 
they contained charges against the servant, especially where 
they were not destroyed until after they had been examined and 
the servant claimed that in their destruction he was executing 
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his employer's orders. The cases on the presumption against 
the destroyer of evidence are reviewed in the annotation to this 
case. 

Fire Insurance, — Gasoline kept as a part of the regular stock of 
merchandise is held, in Yoch v. Home Mut, Ins, Co. (Cal.) 34 
L. B. A. 857, to be insufficient to avoid a policy which by its 
printed clause prohibits the keeping of gasoline but in its written 
description of the property insured named such stock *' as is 
usually kept in country stores.'* 

Murder. — The cjime of murder is regarded, in Debney v. State 
(Neb.) :-i4 Lj. R. A. 851, as having been committed when the fatal 
blow or wound is inflicted, although death occurs at a subsequent, 
date, so that the party is to be tried by the laws in force at the 
time the injurious act is done. The annotation to the case pre- 
sents the other authorities on the question of the time when a 
homicide is deemed to be committed. 

Lease. — A lease of the roof and outside of a party wall of a 
building projecting above the adjoining buildings for the purpose 
of advertising thereon by means of a stereopticon was in ques- 
tion in the case of Oakford v, Nixon (Pa.) 34 L. R. A. 575, and it 
was held that the lessee was not evicted and that the lease did 
not become invalid for want of consideration by the fact that the 
value of the wall for advertising purposes was desti*oyed by the 
tenant of the adjoining building who rented the roof of his build- 
ing, with a screen constructed thereon, to another party for the 
purpose of advertising. 

The owner of a building who has leased it as a place of resi- 
dence is held, in McConnell v. LemUy (La.) 34 L. R. A. 609, to 
be not liable to a member of a surprise party visiting the tenant 
who is injured by means of a falling gallery. 

And, on the other hand, it is held, in Stenberg v. Wiltcox 
(Tenn.) 34 L. R. A. 615, that a landlord is liable to a boarder on 
premises leased for a boarding house for injuries caused by the 
unsafe condition of the premises which was known, or might 
have been known, to the landlord by the exercise of reasonable 
care and diligence at the time of the lease but was not known to 
the boarder. With these cases are reviewed the authorities on 
the liability of a landloi-d fur injuries to tenant's guests and 
servants from defects in the premises. 
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An injury to a tenant from the nnsafeaDd dangeix>a8 condition 
of leased premises known to the landlord, or which might, with 
reasonable care and diligence, have been known to him, but hot 
to the tenant, is held, in Sines v. Willcox (Tenn.) 34 L. B. A. 
824, to render the landlord liable, although the tenant examined 
the premises and did not discover the defect. A note to the case 
i-eviews the other authorities od the question of liability to a 
tenant for defects in premises. 

Although the owner of a building is not an insurer against 
accident fix)m its condition, it is held, in Byder v. Kinsey (Minn.) 
34 L. R A. 557, that he is bound to keep it in such condition, so 
far as he can by the exercise of ordinary care, that it will nut, by 
any insecurity or insufficiency for thej)urpose to which it is pat, 
injure any person rightfully in, around, or passing it And the 
fall of the building without apparent cause will raise a presump- 
tion of the owner s negligence. With this case are reviewed the 
other authorities on the individual liability for falling walls or 
buildings. 

Street railway. — Authority to a street railway company to cross 
any railroad operated by steam is held, in Northern Cent. R. Co. 
V. Harrisburg & if. E. R. Co. (Pa.) 34 L.K.A. 572, to give power 
to cross only where the railroad is crossed by a 8ti*eet or high- 
way. 

Negligence, — ^The injury of a person by eating, unwholesome 
food at a restaurant is held, in Sheffer v. Willoughby (111.) 34 L. 
E. A. 464, to be insufficient to raise a presumption against the 
restaurant keeper that he was negligent or to make a prima facie 
case of liability on his part. But the person injured in order to 
recover damages must establinh carelessness or negligence on the 
part of the restaurant keeper. 

Eecovery for a miscarriage resalting from fright caused by 
negligence is denied, in Mitchell v. Rochester R. Co. (N. Y.) 34 
L. R A. 781, on the ground that the damage was not the pi*oxi- 
mate result of the negligence, although the court recognized the 
fact that the authorities on the question are not harmonious. 



A lord chancellor of England was once accosted by a confi- 
dence man with the salutation, ^' Mr. Birch, I believe." ^* Well," 
observed the tranquil jurist, ** if you believe that, you will believe 
anything." 
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THE TRIAL OF ACCESSORIES. 

Writs of en'or are now very rare, but that of Richards v. 
Reginam, argued od March 3, shows that they ai*e occasionally 
necessary for regularity, if not for justice. Eichards had been 
tried with one Jones at Caitliff Assizes before Mr. Justice Mathew 
for murder. The jury, under the direction of the judge, returned 
a verdict of manslaughter against Jones, and of being accessory 
after the fact thereto against Richards ; the judge seems neither 
to have accepted any motion in arrest of judgment nor to have 
assented to the grant of a special case. This is the more remark- 
able because we understand that there was no evidence of any 
act by Eichai*ds, after the death of the person said to have been 
murdered, which could justify conviction as an accessory after 
the fact. Even to a tyro in criminal law and procedure it would 
be obvious that some statutory authority would be necessary to 
authorize trial for one felony and conviction of another, except 
in cases where the vei'dict while negativing some parts of the 
indictment amounted to a finding in the terms of so much of the 
indictment as amounted to a substantive felony. And the pro- 
cedure of the learned judge, if prophetic as to reform in criminal 
pleading, savoured of the mercantile irregularities of the Com- 
mercial Court rather than the stricter methods of the adminis- 
tration of criminal justice. The result was that the Attorney- 
Greneral issued his fiat for a writ of error, and felt constrained 
himself to appear and confess that he could not argue in favour 
of the procedure at the trial. And this is abundantly clear both 
on principle and on the authorities. Section 3 of the AcQessories 
and Abettors Act, 1861, permits the indictment and conviction 
of an accessory after the fact (1) as such with or afler the prin- 
cipal felon, or (2) as for a substantive felony irrespective of the 
trial or conviction of the principal felon. Neither this section 
nor sections. 6, 7, authorises the trial or conviction of the acces- 
sory with the principal felon, unless words are included in the 
indictment charging him as accessory after the fact; and the 
authorities recognize this to be the case, for in Regina v. Fallon^ 
32 Law J. Hep. M. C. 66 , it was distinctly decided that a man 
could not be convicted as accessory after the fact when indicted 
as a principal felon, and in Regina v, Brannon, 14 Cox, 394, that 
the same man cannot be tried at the same time as a principal 
offender and as accessory after the fact, and that where the 
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indictment charges both offences the prosecution must elect on 
which to proceed. These cases^ however, do not affect the right 
of a jury, when distinct peraons are separately charged as prin- 
cipals and accessories after the fact to murder, to convict the 
principal of manslaughter, and the alleged accessories as acces- 
sories thereto, which was declared ia Regina v. Richards^ 46 Law 
J. Kep. M. C. 200. — Law Journal (London.) 



STATEMEirrs BY PRISONERS TO POLTCEMEK 

There are two schools of opinion among the judges as to the 
policy or propriety of admitting in evidence extrajudicial state- 
ments by prisoners, and in particular statements made to a 
* constable on arrest or in answer to inquiries made by a police 
officer with or without caution at or after arrest. Mr. Justice 
Smith in Regina v. Gavin, 15 Cox, 656, laid it down that when a 
prisoner is in custody the police have no right to ask him ques- 
tions, and when the prosecution attempts to elicit statements 
made by a prisoner on arrest Mr. Justice Gave always disallows 
the question, but permits counsel for the defence to get the 
statements out if he wishes to do so. He has expressed his 
opinion decidedly in Regina v. Male (1893), 17 Cox, 689, to the 
effect that the police had no right to ask questions or to seek to 
manufacture evidence. He said the law does not allow the judge 
or jury to put questions in open Court to a prisoner, and it would 
be monstrous if it permitted a police officer, without anyone 
present to check him, to put a prisoner through an examination, 
and then produce the effects of it against him. Ho should keep 
his mouth shut and his ears open, should listen and report, 
neither encouiuging nor discouraging a statement, but putting 
no questions. And this view is substantially the same as that 
expressed by Mr. Justice Hawkins, if we may judge from his 
preface to Howard Vincent's *' Police Guide," and his ruling in 
Regina v. Greatr ex- Smith (noted ante, p. 46, but not yet fully 
reported). A contrary rule was expressed by Mr. Justice Day 
in Regina v. Brackenbury (1893), 17 Cox, 628, who expressly dis- 
sented from Regina v. Gavin, and admitted statements made by 
the prisoner in answer to questions put by the police. The 
learned notes in Cox to both these cases affirm that the opinion 
of Mr. Justice Day is that sustained by the text-books and earlier 
decisions. But a good deal is to be said for the view that state- 
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mentfi made in answer to police questions aboat the time of 
arrest are made to persons of authority, and under fear, com- 
panion, or inducement, and that if admitted in evidence at all 
the circumstances under which they were made should be care- 
fully scrutinized in accoi-dance with the rule in Regina v. Thomp- 
son, 62 Law J. Bep. M. C. 93 ; L. B. (1893) 2 Q. B. 12, and the 
strong opinions of Mr. Justice Cave in Regina v. MdU, which 
being expressed after Regina v. Thompson, appear with that case 
to justify the conclusion that Regina v. Brackenhwry can no longer 
be regarded as of any authority. It is curious that the cases of 
Regina v. Jarvis, L. B, 1 C. C. B. 96, and Regina v. Reeve, L. B. 1 
C. C. B. 362, do not seem to have been cited in Regina v. Thomp- 
son, and their authority or applicability seems to be considerably 
shaken by the late decision. — lb. 



PREPARATION FOR THE BAR. 

At a Bar dinner in Philadelphia Mr. Bichard Vaux, in res- 
ponding to the toast of " The Bar," dwelt on the years of discip- 
line which Chief Justice Gibson devoted to reading the writings 
of '^ the fathers," years which tended to weld the iron of his 
genius by the well directed blows of knowledge, so that genius, 
treated by knowledge, was converted into the steel of wisdom ; 
so that, to use Mr.Vaux's words, **he became able to write those 
matchless opinions which have been and always will be looked 
upon as authority. " How," asked Mr. Vaux, " was he able to do 
this? He lived in a country village, he had no clients and had 
to occupy his time in diligently practising economy ; he read 
Blackstone ten times a year ; be read Coke five times a year, and 
studied Ferae on Bemainders till ho knew what a remainder was.*' 

•* I always fear," says another great lawyei, ** the young man 
who knows one book." 

The other side of the question is presented in a story told of a 
late Chief Justice, famous for erudite knowledge. The person 
who relates the incident had occasion to visit him in chambers, 
when the conversation turned on a noted cau^e recently heard 
before the Chief Justice at nisi prius. Mr. B. had been of counsel, 
and speaking of his argument with half concealed contempt, the 
Chief Justice said : *' B. took up the time of the court in arguing 
on general ^^ principles,'' and discussing Coke and Littleton — but 
when I returned to my library, I took down my reports and 
found a " case " which was on all fours with the one at bar." 
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ENGLISH VIEWS OF THE STATE OF THE BAR 
AND QUALIFICATIONS FOR IT. 

Mr. Cock, Q. C, a barriBter of London, recently confided to a 
representative of the press his views on the bar as a profession. 
He thought that a yoang man going to the bar should be pre- 
pared to support himself for at least five year^ independently of 
his profession, and referred to a judge now on the bench who 
waited quite ten years before he got a single brief. He might 
also have referred to the case of Mr. Justice Blackstone, who 
waited nearly fifteen years, during which time he had only two 
briefs, and then retired to the university to prepare his matchless 
commentaries, discouraged of success at the bar. Accoi*diog to 
Mr. Cock, it is not merely talent and ability that are required at 
the bar, bnt rather a combination of qualities. The bar, he 
thinks, is by no means overcrowded with men who have the 
qualities necessary for the work. This be pix)ves by citing the 
fact that only a certain few men conduct all the big cases. A 
good voice, a good temper, and a good memory, are among the 
qualitiei that he considers necessary for success at the bar. 

Another barrister has just contributed an article on " The 
State of the Bar " to the National Eeview. This writer seeks to 
disillusion young university men who think that their scholar- 
ship and eloquence will give them the prizes of the profession. 
" You are a great man here/' said a great lawyer to a young don 
at Oxford, who announced his intentH>n of adding the law to his 
conquests, " but at the bar you'll be dirt." The accumulation of 
a knowledge of principles, grasp of mind to assimilate and see 
the relations of facts, knowledge of men — these are the i*eal 
stock-in-trade of the successful barrister. As for eloquence, he 
will be amply equipped for some time if he can put clearly a 
plausible suggestion. As for smartness, he is better without it ; 
and as for guile, let him stifle the very thought of it until he has 
established a solid reputation for ingenuousness. 



THE SUCCESSFUL PRACTICE OF LAW. 

In a recent interview about the practice of law to-day and the 
probabilities and requisites of success, Hon. John F. Dillon said : 

*' The successful practice of the law in modern times requires 
very much more than a mere technical knowledge of the prac- 
tical affairs of the world. Most cases do noc present mere 
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abstract legal problems, bat concrete problems — what is the best 
thing to do — which involves a knowledge of business usages and 
of the pi*actical affairs of life. 

'* Successful lawyers are hai-d- working machines, and unless 
they have a good physical constitution they will fail of eminent 
success. No lawyer can succeed, or long succeed, unless in 
addition to the requisite intellectual qualities^ he has also the 
requisite moral qualities. 

'* Integrity in the broadest sense, as well as in the most 
delicate sense of the term, is an indispensable condition to success 
in the law. Intellectual qualifications, fitness and integrity will 
not alone insure success. The successful lawyer must also have 
industrious habits. The successful lawyer is the lawyer who 
works and toils. He must have a genius for work. These are 
fundamental conditions. But all these exist and yet fail to bring 
any marked succe^^s, because success comes from a happy com- 
bination of physical and intellectual qualities, including will, 
power of decision, moral qualities, integrity and saving common 
sense, so that the advice which the lawyer gives shall be seen to 
be wise ; that is, the advice he gives shall be practically demon- 
strated to be wise, as shown in the results. The modern client 
wanta good results." 

GENERAL NOTES, 
A Frontier Judge. — ** One of the best * classics' 1 ever knew, 
James Beilly, was through many years dependent on his muscles, 
not his brains," writes the author of **Here and There Memories." 
When he gi*aduated from Dublin University he found himself a 
pauper — his guardian having robbed him. Ho went to the 
United States and served as ti*apper, navvy, farm-hand and 
frontier judge. He could make a piano, set a limb, grind an axe, 
splice a rope, mend shoes, plait a sieve, quote from the Greek 
poets, classify a bug, explain the binomial theorem, or fix the 
relation of two fossil fragments. His most cherished accom- 
plishment was being able to lift a blacksmith's anvil by his little 
finger hooked in the "eye" of the iron ; his proudest recollection, 
that he had been an effective judge. Of his judgeship he told 
this story ; — ** I had just been elected judge there. A fellow, up 
for horse-stealing, consented to be tried by six jurore, as most of 
the men were off to a new gold-digging. Well, 1 summed up; 
the jury retired. I waited outside a long time, but the jury 
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waited inside a long time, too. The sheriff coald not get in. I 
did when I had lost patience. Five of them, for conviction, were 
bailed up by the sixth for the acquittal of his friend. He would 
not let the five jurors out. He was a desperate chap, and thej 
were mean white dirt. Well, I had to tackle him. When we 
commenced he was ^' the bully of Little Elk Creek ; " when we 
ended, I was. He volunteered to bring in a verdict of guilty 
before I let him up, but I lost these two fingers of my left hand 
by a bowie-knife amputation. Oh, I was very popular thei*e ! 
My calm, firm administration of the law touched them.'* 

Girl Students. — Among the students at the St. Louis Law 
School this year arc two young women. When the young 
women registered one of the professors remarked to a reporter : 
*' We do not invite women to the school, for we have not the 
facilities that we would like to have for them, but they will 
come, and I suppose we may as well resign ourselves to the fact 
that they are going to study law, for they are entering the pro- 
fession more and more." 

Bench and Bab. — Under the heading of " Judges' License *' 
Law Notes gives the following version of the scene between Mr. 
Justice Hawkins and Mr. Kemp, Q.C. : — ** Mr. Willis was 
examining one of the railway officials in a certain case, and sub- 
mitted to him a plan showing the position of the trolley, when 
Mr. Justice Hawkins interrupted him, stating that he should 
allow no costs of a third day in this ca^e, remarking that the 
facts were quite clear. On Mr. Kemp, Q. C, rising to cross- 
examine the witness, his Lordship again interfered, saying, 
'* These cases are spun out." Mr. Kemp: By whom, my lord? 
Mr. Justice Hawkins: By all parties. Mr. Kemp: Including 
your LoitJship? Mr. Justice Hawkins: Don't be impertinent. 
Mr. Kemp: Your Lordship has no right to say I prolong cases. 
I reply that it is your Lordship. Mr. Justice Hawkins: I say 
that unnecessary questions are put to witnesses. Mr. Kemp : I 
am the person to consider whether it is necessary to put certain 
questions, and you have no right to say that. Mr. Justice 
Hawkins : Don't be impertinent, Mr. Kemp, and sit down. Mr. 
Kemp: lam not impertinent, it is your Lordship. It is not 
because your Lordship is sitting there that you have a right to 
address me in this language. Mr. Justice Hawkins : I do. Now 
Mr. Kemp lost his temper, but small blame to him when the 
Judge deliberately charges him with spinning out a case to 
obtain another refresher.'' 
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CURRENT TOPICS AND CASES. 

The paucity of the cases taken before the House of 
Lords in England bears testimony to the general excel- 
lence of the decisions rendered by the Court of Appeal, 
and also to the care and moderation which counsel use 
in recommending an appeal. In 1894 no more than 
fifty-eight appeals were entered. The small number of 
the appeals has led to a suggestion for the abolition of the 
appellate jurisdiction of the House. It has to be remem- 
bered, however, that each one of these cases involves 
careful consideration, and usually an important principle 
has to be defined or elucidated. It is doubtful whether 
the cases are not numerous enough to occupy fully the 
attention of the law lords. The Law Journal points out 
that the House is '' essentially a judicial assembly, in 
which questions of law can be considered deliberately in 
the light of principle. The Court of Appeal, which con- 
sists of two sections, is bound by its own very numerous 
decisions, and cases are viewed primarily from the stand- 
point of authority. It may be said that the work which 
the House of Lords does in settling points of principle 
might be better done by the Legislature itself; but we all 
know how difficult it is to get the House of Commons 
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to deal with legal matters. It would be easy to give a 
long list of important decisions by which the House of 
Lords has affected and supported the commercial life and 
customs of the country. It is sufficient for our purpose 
to refer — merely as examples — to the recent 'one-man 
company ' case, and to Simmons v. The London Joint-Stock 
Bank:' 



Governor Atkinson, of Georgia, in a message to the 
Legislature, has recommended a return to the old system 
of public executions. He writes : — ** After a trial of some 
years, I am, after careful consideration, led to the con- 
clusion that the law passed several years since, which 
abolished public hangings in this State, of which I 
approved at the time, was a mistake. I am still of the 
opinion that the impulse which leads people to eagerly 
seek to see one of their fellow-beings hanged upon the 
gallows is not a noble one. But we must deal with 
people as they are, and not as they should be. I believe 
that ten private hangings are not so effective in deterring 
evil doers and in commanding fear and respect for the 
law as one in public. To return to the old law, which 
left it to the discretion of the circuit judge to provide for 
either private or public hangings, would, I think, be a 
proper course. This can safely be left to the discretion 
of our judges. In my opinion, public hanging will aid 
in the suppression of crime and have some effect in dis- 
couraging mob law." The experience of Gov. Atkinson 
is not corroborated by that of England or Canada. No 
one has contended, so far as we are aware, that the privacy 
of executions in these countries has failed to inspire a 
proper respect for the law, or has tended to increase the 
number of capital offences. The reform which seems to 
be really needed, in several of the American States, is the 
enforcement of a little more privacy after the prisoner has 
been sentenced, and the placing of a wholesale restraint 
upon the sympathetic gifts and messages of silly people 
outside the jail. 
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Considerable attention has been given in England to 
the simplification of pleading and procedure. But it 
would appear that in actual practice there is still some- 
thing wanting, for at the commencement of a recent 
trial, for negligence and breach of contract, the Lord 
Chief Justice called attention to the unsatisfactory system 
of pleading which was now so much in vogue. ** Plead- 
ings were drawn, in which the senseless sinuosities of 
the statement of claim gave rise to redundant denials in 
the defence, and the result was that there were several 
pages of printed matter where a few paragraphs would 
have sufficed. Such pleadings appeared to be drawn 
alter the worst examples of the Court of Chancery." 

A whole volume would hardly suffice to contain the 
eccentric efforts at legislation made by ambitious legis- 
lators. Some of them are ludicrous and nothing more, 
and they expire in the laughter they excite. Of this 
class is a law suggested by a law-maker in Michigan, 
who proposed that bills of fare in public dining-rooms 
must be printed in the English language only. This 
gentleman deserved some sympathy, for it is stated that 
being in a Chicago hotel lately, where the bill of fare was 
in French, he ordered five items, aggregating 80 cents, 
and discovered that he had asked for potatoes prepared in 
five different styles, and nothing else. Even in England 
there has been a curious proposition in a bill styled the 
•• Verminous Persons Bill," the object of which is stated 
to be to enable persons infested with vermin to be 
cleansed and disinfected without going to a workhouse 
or casual ward ; and for that purpose to have the use 
gratis of the apparatus, if any, possessed by any local 
authority for cleansing them and their clothing from 
vermin. It is not stated what examination the authority 
is to make before granting the use of its apparatus for 
catching the vermin. But the fatal defect is that it is pro- 
posed lo make the cleansing optional. It is to be feared 
that in such case the authorities will not be troubled with 
many calls for the application of the law. 
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SUPREME COURT OF CANADA. 

Ottawa, 25 March, 1897. 
New Brunswick] 

JoNBs V. MgKban. 

« 

Trustee — Account of trust funds — Abandonment by cestui que trust 

— Evidence. 

Tho holder of two insaraace policies, one in the Providence 
Washington Insurance Company, and the other in the Delaware 
Mutual, on which actions were pending, assigned the same to M. 
as secority for advances, and authorized him to proceed with the 
said actions and collect the monies paid by the insurance com- 
panies therein. By a subsequent assignment, J. became entitled 
to the balance of said insurance money after M/s claim was paid. 
The actions resulted in the policy of the Providence Washington 
being paid in full to the solicitor of M., and, for a defect in the 
other policy, the plaintiiF in the action thereon was nonsuited. 

In 1886 M. wrote to J., informing him that a suit in equity 
had been instituted against the Delaware Mutual Insurance 
Company and its agent^ for reformation of the policy and pay- 
ment of the sum insured, and requesting him to give security 
for costs in said suit, pursuant to a judge's order therefor. J. 
replied that as he had not been consulted in the matter, and 
considered the success of the suit probleniattcal, he would not 
give security, and forbade M. employing the trust fUnds in its 
prosecution. M. wrote again, saying, " As I understand it, as 
far as you are concerned you are satisfied to abide by the judg- 
ment in the suit at law, and decline any responsibility and 
abandon any interest in the equity proceedings," to which J. 
made no i*eply. The solicitor of liL provided the security and 
proceeded with the suit, which was eventually compromised by 
the Company paying somewhat less than half the amount of the 
policy. 

Before the above letters were written J. had bt*ought suit 
against M. for an account of the funds received under the assign- 
ment, and in 188T, more than a year after they were written, a 
decree waJs made in said suit referring it to a referee to take an 
account of trust funds received by M., or which might have been 
received with reasonable diligence, and of all claims and chargea 
thereon prior to the assignment to J., and the acceptance thereof. 
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On the taking of said aoooiint M. claimed that all claim on the 
Delaware policy had been abandoned by the above corres- 
pondence, and objected to any evidence relating thereto. The 
referee took the evidence and charged M. with the amount 
received, but on exceptions by M. to his report, the same was 
disallowed. 

Held, reveraing the judgment of the Supreme Court of New 
Brunswick, that the sum paid by the Delaware Company was 
properly allowed by the referee ; that the alleged abandonment 
took place before the making of the decree which it would have 
affected, and should have been so urged ; that M. not having 
taken steps to have it dealt with by the deci*ee could not raise it 
on the taking of the account ; and that, if open to him, the 
abandonment was not established, as the proceedings against the 
Delaware Company were carried on after it, exactly as before, 
and the money paid by the Company must be held to have been 
i-eceived by the solicitor as solicitor of M., and not of the original 
holder. 

Held^ fuHher, that the referee, in charging M. with lutei-est on 
money received from the date of i*eceipt of each sum to a fixed 
date before the suit began, and allowing him the like interest on 
each disbursement from date of payment to the same fixed date, 
had not proceeded upon a wrong principle. 

EarU, Q.G, and McKean, for appellant. 

Palmer, Q.O.^ for respondent. 



QUEEN'S BENCH DIVISION. 

London, 18 January, 1897. 

Vallanoet v. Flitohib (32 L.J.). 

Ecclesiastical law — Brawling — Person in Holy Orders — 23 & 24 
Vict, c, 32, s. 2. 

Case stated by justices. 

Two informations were prefen*ed by the respondent against 
the appellant, the Bev. John Yallencey, perpetual curate of Eos- 
liston, for that he on June 13, 1896, was guilty of indecent 
behaviour in the churchyard of the parish church, contrary to 
§^tion 2 of 23 A 24 Yict., c. 32, which provides that '^ any per< 
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son who shall be goilty of riotoas, violent, or indecent behaviour 
in any churchyard/' shall be liable to a penalty. 

The justices found that the appellant had been guilty of violent 
and indecent conduct, and convicted him, but stated a case 
raising the question whether section 2 of the Act applied to per- 
sons in holy oi-ders. 

The Court (Wright, J., and Bruce, J.) held that the woixis of 
the section were perfectly general, and that there was no reason 
for cutting them down so as to exclude pei*sonB in holy orders. 
They therefore dismissed the appeal. 

Judgment for respondent. 



QUEEN'S BENCH DIVISION. 

London, 15 March, 189T. 

Clarke v. The London and County Banking Co. (32 L.J.). 

Banker — Crossed cheque — Receipt of payment for customer — Liability 
of banker— Bills of Exchange Act, 1882 (45 & 46 Vict., c. 61), 
5.82. 

Appeal from Dai'tford County Court. 

The action was brought by the plaintiff against the defendants 
to recover the proceeds of a crossed cheque payable to the order 
of the plaintiff. The plaintiff's name was indorsed upon the 
cheque without his authority, and the cheqae was paid by one 
Fisher, a customer of the defendants, into his account for col- 
lection. The amount of the cheque was collected by the defen- 
dants and placed to the credit of Fisher^s account, which was at 
the time ovei-drawn. The County Court judge gave judgment 
for the defendants. 

The plaintiff appealed. 

The Court (Cave, J., and Lawrance, J.) held that the defen- 
dants were relieved from liability by section 82 of the Bills of 
Exchange Act, 1882, which protects a banker who in good faith 
and without negligence receives payment for a customer of a 
ci'ossed cheque to which the customer has no title, and that the 
fact that Fisher's account happened to be overdrawn, and that 
the effect of the transaction was to cle?ir off the overdraft, was 
immaterial 

Appeal dismissed^ 
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STATEMENTS IN PRESENCE OF THE ACCUSED. 
The ruling of Mr. Justice Hawkins at the Old Bailey, iu 
Reginav^. Greatrex-Smitht serves to call attention to an important 
point in the law of evidence. The defendant, a doctor, was 
charged with using instruments to procure miscarriage. The 
pei*son upon whom they were said to have been used was dead. 
Shortly before her death, and knowing that she was dying, an 
inspector sent for the defendant and in his presence took down 
in writing the statement of the dying woman as to the cause of 
her death and the alleged use of instruments, which was signed 
by her. It was not taken as a dying deposition, no written 
notice had been given to the defendant to attend, and the state- 
ment was not made on oath nor in the presence of a magistrate, 
nor did the defendant admit the truth of any of the statements 
affecting him. The statement was at the trial tendered as 
evidence of a conversation held in the presence of the defendant, 
but was rejected because there was no evidence that the defen- 
dant assented to or admitted its truth, or as leading up to 
evidence of the conduct of the defendant. This ruling recalls the 
proper legal position of such statements. They are inadmissible 
except as explaining admissions or confessions, and the learned 
judge justly criticised the procedure adopted as permitting police 
officeiii to manufacture prejudice by extracting statements from 
dying pei'sons. — Law Journal 



THE BRAWLING ACTS, 

The judgment in Valiancy v. Fletcher on January 18 ought to 
have a s^alutary influence on such of the clergy as spend time in 
making unseemly trouble in assertion of their rights over the 
soil of churchyards, or protest against burials under Osborne 
Morgan's Act. Mr. Justice Wright and Mr. Justice Bruce held 
that for such acts clergymen are not amenable only to ecclesi- 
astical jurisdiction, but can be proceeded against under section 2 
of 23 k 24 Vict., c. 32, for riotous, violent or indecent behaviour 
in the churchyard. The particular case arose through the sexton 
— under directions and in the presence of the perpetual curate-— 
insisting on levelling the grave of a parishioner and using 
violence and bad language to the relations who attended to pro- 
test, Tbe Court decided nothing 9^ to th^ rights of the perpetiial 
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carate to level the mound, while the justices i*ejectod a claim of 
bona fide right on his part. The result was the successful pro- 
secution of the perpetual curate bj a churchwarden for the mode 
in which he asserted his claims. — .76. 



OHIEF JUSTICES OF THE U, 8. SUPREME COURT. 

The office of Chief Justice of the Supreme Court of the United 
States was established by the Constitution concurrently with the 
office of president, but while the presidency has been open to all 
native-born citizens above the age of 35, the office of chief justice 
of the Supreme Court, bestowed usually upon men of mature, if 
not advanced, years, has been held in fact by seven persons only 
since the foundation of the government. There has been more 
than three times as many presidents, says the New York Sun. 

John Jay, of New York, was the first chief justice of the 
Supreme Court. He was appointed by Washington in lt89, 
Judge Jay was at that time only 44 years of age. When he 
attained the age of 50 he resigned and retired to private life. 
He died thirty-four years later — in 1829. The second of tho 
Supreme Court justices was John Ellsworth, of Connecticut. He 
was 54 years of age when appointed, and served until 1801, when 
he resigned, resignation from public office being somewhat more 
frequent at that time than now. His successor was John 
Marshall, of Virginia, who was 46 years of age when he assumed 
the post by appointment of President John Adams. He held it 
uninteiTuptedly for thirty-four yeara, until his death in 1835. 

Andrew Jackson appointed his successor, Bogor B. Taney, of 
Mai*yland, who held the office until his death, in 1864. Judge 
Taney was 59 years of age when appointed and 87 at the time of 
his death. No chief justice of the Supreme Court, perhaps, had 
more intncate questions to determine or to vote upon in that 
tribunal than Judge Taney, and his tenure and that of Chief 
Justice Marshall stretch over nearly one-half of the history of 
the United States as a nation. Chief Justice Taney's successor 
was Salmon P. Chase, of Ohio, who had previously been secretary 
of the treasury, and was 56 years of age when appointed. He 
served for nine years, dying in 1873. Mr. Chase was himself a 
candidate for the presidency, and had hoped to defeat Mr. Lincoln 
for renomination and to succeed him, and later, in 1868| it is 
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known that Mr. Chase was a candidate for the democratic nomin- 
ation for the presidency, though he had been one of the foandere 
of the Bepablican party. Chief Justice Chase was succeeded in 
1873 by President Grant's appointment of another Ohio man, 
Morrison R Waite, who was 57 years of age when appointed, 
and seryed until 1888, when he was succeeded by the present 
chief justice, Melville W. Puller, appointed by President Cleve- 
land. Mr. Fuller is a native of Maine. Ke was, when appointed, 
55 years of age, and was 64 on Februaiy 11, 1897. He is the 
seventh of the chief justices of the Supreme Court, and has served 
thus far a briefer term than any of his predecessors since Chief 
Justice Ellsworth. 



OOKE AND BACON— THE CONSERVATIVE LAWYER 
AND THE LAW REFORMER.' 

Sir Edward Coke used to tay : — "If I am asked a question of 
common law, I should be ashamed if I could not immediately 
answer it ; but if I am asked a question of statute law, I should 
be ashamed to answer it without referring to the statute books." 

If any one ever knew all about the common law. Coke was 
undoubtedly the man. With a constitution that was proof 
against illness and fatigue, with a memory that never relaxed its 
grasp, he gave to the study of the common law all his available 
time and energy, from his youth until he died in extreme old 
age. His learning, vast but not varied, began and ended with 
the common law, for which he entertained feelings of reverence 
amounting to fanaticism. He said that there were rules of the 
law for which no reason could be given; a circumstance that in 
his eyes clothed them with a mysterious sanction, and conferred 
on them an additional value. A mere dry legist, he cared more 
for the six carpenters than he did for the seven sages of Greece. 
Possessing not the slightest tincture of general literature, scorn- 
ing all foreign systems of law, as well as the philosophy of law 
in general, which he considered to be matters wholly irrelevant 
and speculative, he was perfectly at home with executory 
devises, contingent remainders, shifting and springing uses, and 
all the other technical creations of the law of tenures, which 
made up a great part of the common law. One could easily 

' From an address delivered by Hon. U. M. Rose, of Arkansas, before 
th9 YiTginia Btu* Aasocif^tion, at it9 last meeting at Old Point Oomfon* 
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fancy that he lisped of these things in his cradle, and that they 
peopled his dreams in later life. They were to him as house- 
hold words ; and he knew all of their playfal ways and canning 
habits. Few men could say as much, for that kind of learning 
was extremely technical and difficult ; and Coke's pre-eminence 
in this respect was univei*sally conceded. Chance and circum- 
stance had had much to do with the development of the law of 
tenures, but selfishness and perversity had operated to render it 
so artificial and intricate that many of its complications tasked 
or eluded the most highly trained intellects ; a 'fact of which 
Coke at one time furnished a most striking illustration. 

It is well known that Coke was consumed with ambition and 
with avarice. Twice he increased his estate by rich marriages ; 
and the emoluments deiived from his practice wei*e so great that, 
by the time he got to be chief justice of the Court of King's 
Bench, he was one of the largest land owners and one of the 
wealthiest men in England. Hoping after his downfall that, 
through the influence of the King's favorite, he might be restored 
to power and position, he forced his daughter to marry Sir John 
Yilliers, the brother of the Duke of Buckingham, pi^eparatory to 
which union he drew up a settlement by which he settled a large 
estate on the ill-sorted couple. Of course such documents were 
closely scrutinized ; and the all-powerful and intriguing family 
of Buckingham must on this important occasion have had the 
aid of as good lawyei's and conveyances as could be found ; but 
when, years after the death of Coke, the terms of the settlement 
were spelled out with the labor that is required to decipher an 
Assyrian tablet, it was discovered, to the surprise and admiration 
of lawyers deeply versed in the technical learning of feudal 
tenures, that the title to the estate, after performing various 
unexpected and extraordinary feats, had at last vested in fee 
simple in the right heii*s of Sir Edward Coke; where it still 
remains.' 

It is needless to say that Coke was not a reformer. His object 
was to perpetuate, and not to change. Indeed, reform was not 
the order of the day. It is difficult for us now to picture his 
immediate surroundings. All the English-speaking people in 
the world in his time did not equal the present population of the 
State of New York ; and London, a town of the Middle Ages, 

^ For an explanation of the method by which this was done, see Z 
Wwh. Reri Frop. 294, 
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dim, dingy, unlighted, uncared for, with its pictureBque oontrasts 
between royal pageantry and squalid poverty, contained at that 
time probably not more than 300,000 inhabitants, crowded down 
close to the river under the shadow of the Tower. The ii-regular 
and badly paved streets, the rows of ancient houses in every 
stage of decay, whose monotony was broken here aud there by a 
church or a residence of more pretensions, presented a prospect 
that was not suggestive of impending change. Things were 
much as they were in the days of the Plantagenets ; and they 
would probably so continue. As a lawyer, the owner of many 
broad acres, and with such surroundings, it was not surprising 
that Coke should favor the established order of things. 

If we look back to the Elizabethan period, we shall find that 
the connection then existing with antiquity was close and 
intimate. Whoever was educated at all could read Komer and 
Plato in the original, and could speak Latin, the common medium 
of communication between persons of cultivation all over the 
world. A slavish adulation of antiquity was the most prominent 
feature of the civilization of the age. There was a prevailing 
bigotry on the subject that could only be compared with the 
ancestor worship of the Chinese. Pierre la Bamee, a contem- 
porary of Coke, a scholar, a virtuous and an honoi*able man, was 
persecuted all his life, and was finally assassinated, because he 
ventured to dispute some of the theorems of Aristotle. Giordano 
Bruno, the friend of Sir Philip Sidney, who visited England 
when Bacon was a student at Gray's Inn, and whom Bacon must 
have known, followed in the footsteps of la Bamee, and suflPered 
a like fate. He has left on recoinl his opinion of the course of 
teaching then in use in the English univei*sittes. ^' Bhetoric, or 
rather the art of declamation," he said, ^^ is their whole study; 
and all the philosophy of the universities consists of a purely 
technical knowledge of the Organon of Aristotle ; and for every 
violation of its rules a fine of five shillings is imposed." ^ 

Outside of theological writings, where there was an occasional 
mention of the millQnnium, and outside of the writings of Bacon, 
there was never an3^ expression of hope as to the future of our 
race; not even in the writings of Shakespeare, in which almost 
everything else can be found. The work of the world seemed to 
have been done, and Time to be leaning on his scythe. Schol- 
astics still continued languidly their war of words. Nowhei-e 

» QiordapQ Sri^no ftpr Cbri^tiftn Berthotaeaa, Pf^ria, 1846, p. 102, 
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did the spell of antiquity lie heavier upon the mindci of men than 
in England. We have the most abundant evidence of the fact 
that the spoken language of the time diffeied only very slightly . 
from that which we speak to day ; but the written language was 
commonly so affectably archaic that if Coke or Baeon or Selden 
had given a written order for a dozen of eggs from a neighboring 
grocer's, he would have done so in language such as wa!^ usck! 
two hundred years before. 

Coke was a tall, fine-looking, handsome man — a man of 
imposing aspect, strong in body, strong in mind. His form and 
features have been so happily preserved for us by the art of the 
painter, his character has been so clearly portrayed by contem^ 
poraries, that we seem tb see him, as he appeared as attorney- 
general on his way to Westminster to browbeat Bal^igh, or to 
bully some other hapless prisoner, who was denied the benefit of 
counsel, and who, single-handed, could ill withstand the torrent 
of vituperation and abuse which was poured out on him by the 
prosecution ; or again as he appeared on his frequent way to the 
Tower to examine prisoners subjected to torture. On such 
occasions he walked very ei-ect, with an air of extreme self- 
reliance bofdering on arragance. A vigorous, pompous man 
that never deflated ; masteiful and abounding in resources ; be 
was dogmatic, proud, revengeful, aggressive, rude, dictatorial, 
peremptory, cruel, obstinate, unforgiving and tyrannical ; a man 
far better suited to excite fear than love. A terrible reminder of 
him is extant in several volumes of examinations of prisoners 
taken ^^ before torture, during torture, between torture, and afler 
torture," amid what cries and bowlings we know not, all in his 
well-known handwriting. 

Coke was unquestionably a man of distinguished ability, and 
of great learning in his particular specialty; but as he thus 
passed along the streets of London and Westminster, he often 
met two men so immensely superior to himself in point of 
intellect as to render comparison absurd ; two men each of whbm 
has formed an epoch in the history of human thought; Shakes- 
peare, of whose life we know almost nothing, and Bacon, of 
whose life we know too much. One of these he hated, the other 
he despised. 

It is quite impossible that Coke should not have known 
Shakespeare by sight ; though it is extremely improbable that 
he ^v^r spoke to oue whom he regarded as an idler and a repi*q- 
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bate, and whose manusoripts he woald gladly have tossed in the 
fire. His custom, when he became chief justice of the Conrt of 
King's Bench, was to charge the grand juries that all players 
should be punished as vagrants ; that is, that they should be 
placed in the stocks, and whipped from tithing to tithing. Yet 
this man, who had probably never seen a play, was not a 
Puritan : he was only by nature hard, stem, unimaginative and 
austere, a man of the type of the unbending Pharisee. For this 
SDd for many other reasons Coke has received but little mercy 
at the hands of lay historians and biographers. As he never 
spared others, so they have not spared him. Macaulay, in 
speaking of Ck>ke's marriage with his second wife, Lady Katton, 
rejolccH to know that *' she did her best to make that bad man as 
miserable as he desei'ved to be." ^ His great enemy. Bacon, 
appreciated the value of her services. When he came to die, he 
left; her a l^acy in his will. 

With lawyers Coke has fared far better than with laymen. 
He was not altogether a bad man, as Macaulay would have us 
believe; and if we had to make a critical estimate of his char- 
acter, we should be compelled to vote on him by sections. He 
was 

" like the toad, which, ugly and venomous, 

Wears yet a piedons jewel in its head." 

One of the things that is most highly prized by lawyers is an 
able, learned, unbiased, fearless and independent judiciary; hav- 
ing the qualities that Coke undoubtedly possessed, as conceded by 
his enemies, and even by Bacon himself. 

One of his odious charactenstics was his extreme pedantry ; 
for he was the greatest pedant of a pedantic age. When, after 
having been chosen speaker of the House of Commons, he was 
presented at the bar before Queen Elizabeth for her approbation, 
he began his address in this delicate and pleasing vein: — 

'' As in the heavens a star is but opacum carpus until it hath 
received light from the sun, so stand I corpits opacum^ a mute 
body, until your highness' bright shining hath looked upon and 
allowed me." 

Much more followed of the same sort. Why it was that the 
earth did not immediately open and swallow him up is a mystery 
that has never been satisfactorily explained. 

^ £flsay on Bacon. 
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Bat we lawyers remember another Boene in which Coke 
appeared to more advantage — a moment when he nobly cast to 
the winds the honors and emoluments of office, and all the 
benefits to be derived from royal favor, at a time wliien royal 
favor and royal resentment were well-nigh omnipotent. When 
James I., called in those days the '' Solomon of the North," 
having resolved to finish the work of subjecting the English 
people to slavery, so nearly accomplished by the Tadors, and 
having the twelve judges on their knees before him, asked them 
whether in the future they would not refuse to decide anything 
adverse to the royal prerogative, upon which eleven of them 
answered in a chorus ^^Tes;" in that critical juncture Sir 
Edward Coke, forgetting to chop Latin, and talking as good 
Anglo-Saxon as ever yet man spoke, answered with sublime 
simplicity, and in words that are immortal : ^' When the case 
happens I shall do that which shall be fit for a judge to do/* We 
remember too, how, when obsequious deference to kingly power 
was almost univeraally prevalent, after yeai*s of striving against 
adverse circumstances, he at last got through the Parliament 
that *^ Petition of Eights" which finally stayed the exactions of 
the Stuarts, and placed English liberty upon an imperishable 
foundation. Bemembering these things, remembering also that 
Coke's is still the greatest name in the history of our juris- 
prudence, that he has been quoted a hundred times where any 
other judge or law writer has been quoted once, recalling also 
the fine expiatory discipline of Lady Hatton, — we are disposed 
to forgive him all his sins. 

Coke, who had resolved to know nothing but the law, and the 
common law at that, and Bacon, who had taken all knowledge 
for his province, seemed to have been born to be enemies. Coke 
often scoffed at the wide and miscellaneous leai*ning of Bacon, 
who in his turn was exasperated by the narrowness and bigotry 
of Coke. It was not difficult to make an enemy of Coke ; but 
Bacon was an agreeable pei-son, learned, witty, wise, an enter- 
taining and instructive companion, a forcible and persuasive 
speaker, by temperament bland, affable, charitable, liberal and 
conciliatory. Excepting Coke it would seem that he never hated 
anybody ; but the gi*atuitous insults and contumely publicly and 
repeatedly bestowed on him by Coke finally stiiTod up in him a 
sentiment of hatred that was foreign to his tolerant nature, a 
feeling of hostility that afterwards never slept. They were 
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rivals in everything, even in love — if a headlong steeplechase 
for the hand of a rich widow can be called by that name ; and 
neither of them ever asked for quarter, or made the slightest 
concession. History hardly presents another example of Indi- 
vid aal hostility so deeply seated, so unremitting, so long con- 
tinued. No feud of the Capulets and the Montagues or of the 
Guelphs and the Ghibelines ever developed more ill-will. It 
seems a pity that these two extraordinary men should have been 
contemporaries ; for without the other either might have had all 
the wealth and honors to which they both aspired with all the 
zeal which ambition and avarice could breed. As it was, their 
antagonism embittered and blasted the life of each. It was 
largely through the influence of Bacon that Ck>ke was stripped of 
the ermine, and. consigned to the Tower, where he had been 
times without number to see the ittck and the thumb-sci*ew 
applied to the helpless victims of the law. The gloomy structure 
must have had a strangely familiar look to him when the huge 
iron doors closed upon him. But his day of triumph came when 
he helped to drag Bacon from the woolsack, and to stamp on his 
brow the indelible mark of infamy. 

It has been said that every man is, consciously or uncon- 
sciously, a follower of either Aristotle or of Plato; but Bacon 
was not a disciple of either. With that fine comprehensive 
glance which enabled him to dispose of a whole system in a few 
words, he said that Plato subordinated the universe to thought, 
while Aristotle suboi*dinated it to words. With Bacon the 
universe stood not solely for either intellect or for logic ; but 
every phenomenon required a separate and an unbiased study 
for itself. Only by the evidence of the senses, painfully and 
laboriously employed in every possible direction, could the secrets 
of the sphinx be discovered. Bacon was the first and the 
greatest of the moderns. Without assistance he closed the 
record of the past, and raised the curtain upon the modern world. 
The phrase '^the interpretation of nature " was invented by him 
to denote a process seemingly the most obvious of all ; but which 
was the last thing thought of. Of all the ancients he most 
closely resembled Socrates, who had indeed told men that their 
generalizations were based on no accurate knowledge. But 
Socrates confined the field of his inquiries to questions of intellect 
and of morals; by which unfortunate limitation he delayed the 
progress of civilization for more than two thousand years. 
[ CoDclttded in next iaae.) 
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GENERAL NOTES. 

Nervous Shook. — The interesting question of the liability for 
a negligent act producing a mere nervous shock or mental injury 
— ^the subject of decision by the Privy Council in The Victorian 
Railways Commissioners v. Goultas, L. R 13 App. Cas. 222 ; 8 Eng. 
Eul. Cases, 405— has been decided in the New York Court of 
Appeals (to be reported in 151 New York Bepoi*ts), and it was 
there held, in harmony with the English case, and revereing the 
decisions below, that there is no liability where a negligent act 
produces mere fright in a woman, although it results in a mis- 
carriage. The Court held that the damages were immediate and 
proximate, but based its decision mainly on the gi-ound that 
there is no right of recovery for injuries produced mei'ely by 
fright, no matter how serious, or however directly the result of 
the mental shock. There is a little authority to the contrary in 
the States and in Canada, and the authorities are arranged in the 
American notes in 8 Eng. Bui. Cases, 414. 

YsNEBABLE Pbsgsdbnts. — The Selden Society will issue in 
the course of next week volume x. of its publications, " Select 
Cases in Chancery, a.d. 1364-1471," edited by Mr. W. Paley 
Baildon, F.S. A., with an inti*oduction on the growth, early his- 
tory, and pi-ocedure of the Couvt of Chancery. This volume 
represents the publication for the year 1896. Volume xi for 
1897 is expected to follow very shortly, and will be a second 
volume of '* Select Pleas in the Court of Admiralty,'' edited by 
Mr. E. G. Marsden. 

A Sharp Criticism. — ^The London Law Journal says : — '' It is 
with great regi*et that we have again to comment on a recur- 
rence of those disputes between judge and counsel of which the 
Court in which Mr. Justice Hawkins presides has of late been 
too often the scene. On the present occasion there seems no 
doubt that he was solely to blame. Not only was his manner 
unnecessarily provocative, but he had no justification for the 
accusation of misconduct which he made against the eminent 
counsel who were appearing before him. In no quarter does a 
judge receive more support than from the legal profession, yet 
we entertain no doubt as to how the Bar and solicitors alike will 
regard this unpleasant case. It is to be hoped that Sir Henry 
Hawkins will follow the example of other judges, and will not 
again be led into conduct which is alike injurious to the adminis- 
tration of justice and derogatory to the dignity of the Bench and 
Bar/' 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

London, 7 April, 1897. 

Present: Lord Hirsohbll, Lord Watson, Lord Mac- 
NAOHTBN, Lord Morris and Lord Shand. 

lAROCQUE, appellant, v. BBAUCHEMIN et al., respondents. 

Joint stock companySuhscription of stock — Payment in cash — 
Arficfe4722, B.S.Q. 

Article 4722 of the ReviKd SUUutes of Quebec provides that '< the capilcU stock 
of all joint stock companies shall consist of that portion of the amount 
authorized by the charter^ which shall have been bond fide subscribed for 
attd allotted, and shall be paid in cash" 

Hbld (affirming the judgment of tJie Court of Review, Montreal, Q, R., dS, C. 
73); — Where there is no fraud or simulatioUf and the transaction is in 
good faith, anything which is in law equivalent to a jmyment, or which 
would be in law sufficient evidence to support a plea of payment, is a 
"payment in cash'* within the meaning of this section. 

Lord Magnaohtbn: — 

The appellant is the liquidator of a company called " La Cora- 
pagnie de Papier de Sorel," incorporated in 1886, under an Act 
of the Provincial Legislature of Quebec known as '' The Joint 
Stock Companies Incorporation Act." The authorized capital 
stock of the Company was $100,000, divided into 1,000 shares of 
SlOO each. The subscribed capital was $55,000, or 550 shares. 

The respondents are some of them shareholdera and the i-est 
the representatives of deceased shai*eholdei*s in the company. 
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The shai-eholders whoso represeatatives are parties to the actioD, 
together with those of the i-espondents who wei'e themselves 
shareholders, were the promoters of the company. From them 
the company bought the property upon which it carried on its 
business ; and they held the whole of the subscribed stock with 
the exception of 50 shares belonging to Mi*. Finlay, the manager. 

The action was brought to recover from the respondents in 
their individual or representative capacities sums amounting in 
the aggregate to $25,000. The relief sought was based on fraud 
and nothing else. The declaration in the action stated that 
although the nominal and ostensible price of the property was 
$35,000, the real price actually paid was $10,000 only, and it 
charged that the property was in fact worth no more ; the differ- 
ence, accoi'ding to the statement in the declaration, was accounted 
for in the books' of the company by means of entries which the 
appellant as plaintiff alleged to be fale^e and fictitious, making it 
appear that the promoters had paid up their shares in full while 
$25,000 still remained unpaid. 

The factH are not in dispute. i?he property had belonged to a 
company called " The St. Lawrence Pulp and Paper Company " 
which failed almost immediately after it commenced operations. 
The liquidator put the property up for sale by auction in March, 
1886. It wan then bought by or on behalf of four persons inter- 
ested in the old company for the sum of $9,000. The purchasers 
entered into communication with certain persons described by 
the respondent Beauchemin, who was one of their number, an 
" capitalists/' with the view of forming a new company and re- 
establishing the business. M. Beauchemin was called as a 
witness by the plaintiff. He said that the four pui^chasers 
represented that the property which they had bought was worth 
$50,000 but that he would not take it at that price, and as the 
i-esult of negotiations it was agreed that the property should be 
sold to the new company as soon as it was formed for $35,000, 
and that the difference between that sum and the auction price, 
which by the addition of interest and incidental expenses was 
brought up to $10,000, should be for the benefit of the promoteins 
of the new company, that is for the four purchasers, and M. 
Beauchemin and his friends. 

The evidence as to value was clear and uncontradicted. A. 
M. Pontbriand, a manufacturer living in Sorel, who was interested 
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in the old company, was called for the defence. His Hrm^ he said, 
had made the machinery and pat it ap. He knew the property 
well. Including land, buildings and machinery, it had cost about 
$80,000, a sum which unfortunately exhausted the whole of the 
capital of the company. He valued the property at the time of 
the liquidation of the old company at $41,150. At the time of 
the sale the machinery was in perfect order, but the buildings 
required some slight repairs, which might cost $1,000 or so. 
For the pui*poBe of a paper manufactory the property was, he 
considered, worth $40,000. It would have cost the new company. 
from $50,000 to $55,000 to provide itself with similar works 
elsewhere. 

On the 5th of May, 1886, the promoters and Mr. Pinlay, who 
had then joined the enterprise, having subscribed between them 
$55,000 towards the joint stock of the proposed undertaking, 
held a provisional meeting as shareholders in the new company. 
The meeting appointed provisional directors and authonzed 
them to make an immediate call on the capital subscribed, and 
to apply for incorporation. The directors accordingly met and 
made a call of 75 per cent, payable on the 20th of May. 

On the 26th of June, 1886, a petition for incorporation was 
presented on behalf of the shareholdera in the new company. 
The petition set forth the particulars required by the Act, includ- 
ing the names of the shareholders and the amounts subscribed 
by them respectively. Letters patent incorporating the new 
company were duly granted on the 5th of August. 

On the 3rd of September a meeting of the shareholders was 
held ; the minutes of the former meetings were read and adopted, 
and dii-ectors were appointed. At a meeting of the directors 
held on the same day, the President, M. Beauchemin, was author- 
ised to sign in the name of the company the deed of sale of the 
property and to acquire it from the then owners for the price of 
$35,000, and a final call was made of 25 per cent, payable on the 
16th of October. 

In September, 1886, the promoters were credited in the books 
of the company with payment in full of their shares. The 
amounts so credited were paid half in cash and half by receipts 
given to the company by the vendora to the extent of $25,000 
on account of the purchase price of the property. 

After working for about two years and a half the company 
went into liquidation. In June, 1889, the appellant was 



148 THE LEGAL NEWS. 

appointed liquidator, and in March, 1890, he was authorized 
to institute this action. 

The action came on to be heard before the Snpoi^r Court on 
the 24th of November, 1894, when it was dismissed with costs. 
The Court held that the plaintiff had failed to prove the material 
allegations of his declaration. The judgmept was affirmed on 
appeal by the Superior Court sitting in Eeview on the 31st of 
December, 1895. 

It appeara from the reasons given by the Honorable Mr. Justice 
Jctte that the only question argued before the Court of Review 
was whether the shares of the promotera were paid in full-, 
having regai-d to the provisions of Article 4722 of the Eevised 
Statutes of Quebec which formed part of the Statute under which 
the company was incorporated. That article so far as is material 
to the present question is as follows : — 

(1.) The capital stock of all Joint Stock Companies shall con- 
sist of that portion of the amount authorized by the charter 
which shall have been bond fide subscribed for and allotted and 
shall be paid in cash. 

(5.) Every form and manner of fictitious capitalization of 
stock in any joint stock company or the issuing of stock which 
is not represented by a legitimate and necessary expenditure in 
the interest of such company, and not represented by an amount 
of cash paid into the treasury of the company, which has been 
expended for the promotion of the objects of the company, is 
prohibited, and ail such stock shall be null and void. 

Jettd, J., considered that par. 1 of article 4722 which was 
originally enacted as Sec. 1 of the Quebec Statute, 47 Vict., cap. 
73, was a reproduction more or less exact of Sec. 25 of the 
Imperial SUvtute known as the Companies Act, 18G7. Construing 
the expression '' paid in cash ** in Article 4722, par. 1, by the 
light of well known English authorities as to the meaning of the 
same words in Sec. 25 of the Imperial Statute of 1867, his Ilonom* 
held that the shares of the promoters were fully paid. 

Before their Lordships an attempt was made to re-open the 
charge of fraud which seems to have been abandoned in the 
Court of Eeview. It was urged that the price of the property 
was not fixed or considered by an independent Board of Direotora 
and that in this respect the transaction was improper and fraudu- 
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lent. This argnment seems to be based on a misconception of 
the decision in the New Sombrero Phosphate Company v. Erlanger, 
3 App. C. 1218, where the facts were very different. In the 
present case it was not disputed that every single shareholder 
was perfectly aware of all the circumstances attending the for- 
mation of the company, and that nobody was or could have been 
deceived. Indeed their Lordships agree with the opinion of 
Jette, J., who prefaced his judgment by observing that the pro- 
motera acted in perfect good faith and that the value of the 
property was proved to be $35,000 at the least. 

The learned counsel for the appellant then contended that the 
understanding between the parties was that the property should 
be sold for so much in cash and so much in shares. It was 
admitted that if this had been the real arrangement it would be 
in contravention of the Statute. But the evidence is all the 
other way. Acconiing to the evidence there was an independent 
agi*eeraent on the part of the promotei-s to take so many shares 
presently payable in cash and an independent agreement by the 
Company to purchase the property for so much money down. 
There was not even an attempt in cro^sexami nation to shake the 
testimony on this point. 

The appellant's counsel were at last driven to question the 
authority of Spargo's case^ (8 Ch. 407) and the long line of 
decisions in which that case has been approved and followed. 
They pointed out that on more than one occasion Spargos ease 
has been disapproved by the present Loi-d Chancellor (Jie JoJian- 
nesburg Hotel Co., 1891, Ch. 119; Ooregum Co. v. Roper, 1892, A. C. 
134), and they asked their Loi*dships not to follow it. 

Their Loi'dships are not prepared to dissent from the decision • 
in Spargo's case. It is a decision of tho highest authority. It 
was pronounced by James and Mellish, LL. JJ., and the view 
which those eminent judges expressed hiid as appears from their 
judgments the approval of Selborne, L.C. Keferring to Fother- 
gilVs case in which Sec. 25 of the Act of 1867 was considered and 
in which judgment had been delivered only the day before by the 
Lord Chancellor and the Lords Justices, James. L.J., made the 
following observations whi^h are not inapplicable to the facts of 
the present case: — *' It was said by the Lord Chancellor, and we 
" entirely concurred with him, that it could not be right to put 
** any construction upon that section which would lead to such 
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^* an absurd and unjustifiable result as this, that an exchange of 
'* cheques would not be payment in cash, or that an order upon a 
" banker to transfer money from the account of a man to the 
'' account of a company would not be a payment in cash. In 
'' truth it appeared to me that anything which amounted to what 
'^ would be in law sufficient evidence to suppoi*t a plea of pay- 
'' ment would be a payment in cash within the meaning of this 

" provision If a transaction resulted in this, that thei*o was on 

'' the one side a band fide debt payable in money at once for the 
" purchase of property, and on the other side a band fide liability 
^* to pay money at once on shai*e8, so that if bank notes had been 
*' handed from one side of the table to the other in payment of 
" calls, they might legitimately have been handed back in pay- 
" ment for the property, it did appear to me in FathergilVs case, 
^* and does appear to me now, that this Act of Parliament did 
'' not make it necessary that the formality should be gone 
^* through of the money being handed over and taken back 
" again ; but that if the two demands are set off against each other, 

^* the shares have been paid for in cash Supposing the trans- 

^* action to bo an honest transaction, it would in a Court of Law 
'^ be sufficient evidence in support of a plea of payment in cash, 
'' and it appears to me that it is sufficient for this Court sitting 
" in a winding-up matter. Of course, one can easily conceive 
'' that the thing might have been a mere sham or evasion or 
'' trick, to get nd of the effect of the Act of Parliament, but any 
*' suggestion of sham, or fraud, or deceit, seems to be entirely out 
'* of the question in this case, because everybody in the company 
'* knew of the transaction ; every shareholder of the company 
'^ was present and was a party to the resolution ; there was no 
^* deceit practised on any creditor, nor was there any registration 
'' of these shares, except as shares paid up. This seems to me to 
" dispose of the case." '* It is a general rule of law,** added 
Mellish, L.J., " that in every case where a transaction resolves 
" itself into paying money by A to B and then handing it back 
^' again by B to A, if the parties meet together and agree to set 
" one demand against the other they need not go thi^ough the 
*' form and ceremony of handing the money backwards and for- 
" wai-ds." Even if this line of argument were less convincing 
than it appeai-s to their Loixlships to be, they would not be dis- 
posed to disturb nn authority which has been accepted and acted 
on for jnore than 20 yeara. 
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It is to be observed that in the Quebec Statute the expression 
** paid in cash " occurs in one place and *' paid in cash into the 
treasury of the company *' in another, from which it may be 
inferred that ''payment in cash" does not necessarily and in all 
cases mean payment '' mto the treasury of the company." 

In the result their Lordships will humbly advise Her Majesty 
that the appeal ought to be dismissed. The appellants will pay 
the costs of the appeal. 

It appeal's that during the pendency of the appeal proceedings 
were stayed against two of the respondents, against each of 
whom the claim was under the appealable limit. The order will 
include the dismissal of the appeal with the usual consequences 
as against those two respondents. 

Hon. Edward Blake, Q.C. (of the Canadian Bar), for the 
appellant. 

Cozens-ffardy, Q.C, Geoffricn, Q.C. (of the Canadian Bar), and 
J. Austen Cartmell, for the respondent 



COKE AND BACON— THE CONSERVATIVE LAWYER 
AND THE LAW REFORMER. 

[CoDoluded from p. 143] 

In 1592, when Bacon was thirty-one years of age, he proposed 
in the House of Commons a plan to amend, consolidate and con- 
dense the whole body of English laws, to reduce them in bulk, to 
simplify them in form, and to render them consistent, leaving 
out all repetitions and whatever was obsolete. 

Coke, who was nine years older than Bacon, and was also in 
Parliament at that time, was in the plenitude of his powers, and 
had almost reached the meridian of his fame. No proposition 
could have been made to which he would have been more averse. 
Coming from anyone it would have been odious ; coming from 
Bacon it was detestable. Everything was a mystery in those 
days, even the making of shoes and hats ; and it was due to the 
dignity of the law that it should bo the greatest of all mysteries. 
In the good olden time its mystery had been properly guarded 
and preserved, because legal proceedings were recorded in law 
Liatin which Cicero could not have read, or in law French which 
no living Frenchman of woman born could understand ; but now, 
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in a less reverent and more iconoclastic age, such proceedings 
were required to be preserved in English, which was only 
rescued from vulgarity by many technical terms borrowed from 
other languages, and by a peculiar and antiquated phraseology. 
The proposition to deprive the law of the last vestige of clothing, 
and thus to expose it naked to the laughter of its enemies, was 
no less sacrilegious than indecent. The simplification of the law 
would be the undoing of it, since no one would respect what 
every one could understand. The English constitution would be 
overturned, life would lose its sweetness, chaos would come 
again, and death would be the only refuge. We may be sure 
that Coke said something about the rash presumption of inex- 
perienced youth. He probably concluded by denouncing Bacon 
as an enemy of mankind and a traitor to his country. 

In this contest the odds were greatly in favor of Coke, a fact 
which he knew full well. As a scholar in politics Bacon excited 
a certain amount of distrust, which was enhanced by, the novelty 
of his proposition. As a politician Coke was immeasurably his 
superior. Long afterwards Bacon, looking back over his career, 
said of himself that he was better suited to hold a book than to 
play a part. In an extremely conservative age the precedents of 
centuries weighed heavily against him. Nothing of the sort had. 
been tried since the compilation of the old Byzantine codes, of 
which but few legislators had ever heard. In this respect, as in 
many others, Bacon was veiy far ahead of his age. Had he 
succeeded, the evolution of our law would have been wholly 
changed ; and English jurisprudence, instead of lagging behind 
the continental systems, would have led the van in the march of 
reform. In England his effort fell still-born ; but it attracted 
marked attention abroad, and served to accelerate the develop- 
ment of the law in alien lands. 

Bacon, great as he was, was in no sense a universal genius, as 
he has sometimes been pictured in imagination. Never, save in 
fancy, did the universal genius exist. Outside of the sphere of 
his genius, Bacon was shorn of his strength, and was like unto 
other men. Though he had the flight of an eagle, yet he always 
skimmed along close to the surface of the earth. He tried his 
power in architecture, both theoretically and practically; but the 
results were unqualified failures; aud his metrical translations of 
the Psalms must always take rank along with the worst speci- 
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mens of poetry ever prodaced in our language. Be had un- 
bounded genius for whatever is practical ; but farther bis genius 
did not go. Curiously enough, the civilization which he pro- 
jected, wonderful beyond conception, partakes largely of all of 
his defects. As the law is, or ou£rht to be, above all things pmc- 
ticaly it was stinctly within his domain. He had not the mar- 
vellous technical knowledge of the common law that made of 
Coke an oracle in his profession ; but he possessed a comprehen- 
sive insight into the spirit, adaptability and philosophy of juris- 
prudence which Coke could never have acquired. 

So thoroughly conscious was Bacon of the necessity of the 
work for which he had endeavored to obtain the sanction of 
Parliament, that he afterwards resolved to carry it out as an 
individual enterprise. In his " Proposal for Amending the Laws 
of England," addressed to James I., he showed that he had thor- 
oughly matured his scheme, and that he contemplated nothing 
rovolutionary. '* I dare not advise," he said, •* to cast the law 
into a new mould. The work which I propound tendeth to 
pruning and grafting the law, and not to plowing it up and 
planting it again; for such a remove I should hold indeed for a 
perilous innovation." 

This groat work, which might have been the crowning glory 
of almost any lifetime, was never to be accomplished. Bacon 
spoke of it in his last years regretfully as a work that required 
assistance, and that he had been compelled to forego. The 
failure has been a loss irreparable ; for no one that ever lived was 
better qualified for such a task than Bacon. It seems strange, 
that in his busy life, animated by such extensive designs, filled 
with so many vicissitudes, he should have formed this plan so 
early and should have brooded over it so long. Bacon's capacity 
for labor was something mai^vellous. During the four years that 
he was chancellor he cleared off the long arrears of Ellsmero, 
and passed judgment in 36,000 cases, though during that period 
he presided over the House of Lords, was active in all affairs of 
State, participated in all kinds of social functions, and added 
largely to his voluminous writings, most of which were trans- 
lated into Latin, either by himself or by othei*s under his super- 
vision. From early manhood he was a frequent debater in 
Parliament, and until he ascended the bench he was engaged in 
an extensive practice in the courts ; so that, although it might 
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seem that bis printed writings woald exhaust the labors of a 
lifetime, yet they representbut a small part of the work that he 
performed; hence it is only matter for surprise that he accom- 
plished as much as he did. 

Though the more important works of Bacon were published 
in Latin in oi*der to render them everywhere current among 
scholars, yet they were very soon translated into several modern 
languages, so that they might be made accessible to a still larger 
circle of i*eadera. They produced a profound impression, but 
their scope was not fully underatood ; and it cannot be said that 
they wei*e received with much favor. Church and State remained 
attached to the old moorings; and the bar, always conservative 
save where a principle of public liberty is involved, adhered 
rigidly to the methods of Coke. The great majority of scholars 
were blindly, fanatically attached to the old order of things. 
Outside of a very small circle of personal friends, such as Sir 
Henry Wotton and Hobbes of Malmesbury, it is doubtful whether 
Bacon, up to the time of his death, had made a single convert; 
and the subsequent progress of his doctrine was slow, being 
achieved in spite of many obstructions. When Dr. Johnson, a 
little more than a hundred years ago, spoke of the study of 
science as being derogatory to the higher faculties of the mind, 
he echoed the sentiment of a great majority of his countr^'men. 
Newman said that, even in his time, Oxford was a mediaeval 
university.* It is only within the last twenty or thirty years 
that the Baconian philosophy can be said to have attained to a 
definite triumph ; and even now a belated combatant occasionally 
fires a random shot at the advancing column ; but no damage is 
done, and the incident is soon forgotten. 

Bacon is the only groat and radical reformer who was not at 
the same time an ardent propagandist. Judging Arom the effect 
of his teachings, the man that fired the Ephesian dome was but 
a timid conservative 'compared to him ; but he promised no 
Utopia, and besought no man to enlist under his banner. 
Indeed so frequent and impressive was his advice against a rash 
acceptance of any novel doctrine, that it may almost be ques- 
tioned whether he himself did not entertain misgivings as to the 
beneficial effects to be anticipated from the tremendous mine 
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that he was engaged in planting under the venerable bastions of 
antiquity. Convinced that everything is experimental, and that 
eaation should preside where the issues are uncertain and are so 
immense as to affect the entire future of humanity, he said : 
** It were good therefore that men in their innovations would 
fbllow the example of time itself, which indeed innovateth greatly, 
but quietly, and by degrees scarce to be perceived ;" and he 
recommended that " novelty, though it be not rejected, yet be 
held for a suspect." But it is difficult to believe that when he 
said in his last will, " For my name and memory I leave it to 
men's charitable speeches, and to foreign nations, and to the next 
age," — he did not anticipate the final success of a revolution 
compared with which all other revolutions were only the dust of 
the balance. 

It would require volumes to recount the triumphs of utilitarian 
science founded on the philosophy of Bacon, including all the 
Inventions and discoveries of modern times, which constitute the 
theme of common declamation. Doubtless the debt we owe to 
him exceeds all of our powers of computation ; bat it is not pos- 
sible to make a gain in one direction without a corresponding 
V)S8 in some other. If Bacon really had any misgivings as to 
the ultimate effects of his teachings, events have proved that his 
fears were not wholly without foundation; for the countless 
victories of science have failed to bring to our race that spirit of 
peace and contentment, rarer even than happiness itself, which 
has been the dream of the wise and the good ever since the 
world began. While we boast of our increasing knowledge, we 
must confess that our progress has raised up social questions 
that seem to defy solution, and that threaten to overturn the 
framework of society; that the present age is in profound revolt 
. against ills of life that seem to be incurable, and that were 
formerly borne almost without complaint; and that the con- 
stantly increasing complexities of modern life tend continually 
to make of existence a more deadly and desperate straggle. 

If it would be difficult to count up the debt that we owe to 
Bacon, it is equally impossible to compute what we have lost. 
A, hundred years ago one of the first judges of the Supreme Court 
of the United States spoke of the Scotch philosophy of Thomas 
Beid as being as groat a discovery as the discoveries made by 
Sir Isaac Newton. But alas for the mutability of things, the 
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philosophy of Thomas Eeid interests the present generation no 
more, while all the other systems of philosophy from Thales to 
Gompte and Schopenhauer are drifting out of sight. It is a 
subject worthy of reflection that these tremendous derelicts, 
embodying the speculations of many of the greatest minds that 
ever lived concerning the faculties, the surroundings, the origin 
and destiny of man, hardly produce a ripple in the cuiTcnt of 
modern thought. 

If one should spend his life in counting, weighing and classify- 
ing grains of sand in a valley, he would, no doubt, in the course 
of time acquire a wonderful dexterity in that pui*suit; but he 
would hainily possess a fit conception of the beauty and grandeur 
of the outline of the surmunding hills. "The business of the 
poet,*' said Imlac in Easselas, " is to examine, not tbe individual, 
but the species ; to remark general properties and large appear- 
ances ; he does not number the streaks of tbe tulip, nor describe 
the different shades in the verdure of the forest.*' 

No; he deals not with minute details and sundries; and in an 
age of details and sundries we have eliminated the poet. If 
Bacon planted the seeds of a revolution that overturned the work 
of Coke, he has rendered another Shakespeare impossible. Not 
by the aid of parliamentary grant or congressional appropriation, 
nor by the organization of gigantic corporations, can the sacred 
muse be wooed back to a world which she has deserted. The 
legitimate drama has been banished from the stage, or returns 
only after long intervals to revisit the scenes of her former 
triumphs. Barren as were the Middle Age^ in most fields of 
thought and action, j'^et they brought forth new types of archi- 
tecture that have been found worthy to take their place along- 
side of the immortal creations of Greece and Rome; while we, in 
the way of, originality, only succeed in producing hideous sky- 
sci*aping structures that, as seen irom the surface of the moon, 
cast their long, black, revolving shadows over the neighboring 
houses and streets. II at times we display great interest in the 
arts of painting and sculpture, it is mostly of the kind that is got 
up to order ; but of that exquisite sense of the beautiful that made 
the illiterate Athenian multitude the finest art critics that the 
world has ever seen, we have not a trace ; and in the absence of 
it we pin our faith to tbe guide-books. Our literature, made up 
now almost wholly of works of fiction, is nearly as ephemeral as 
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the publications of the amateur writers of stories in the daily 
papers. At intervals of a few months some novel is acclaimed 
as immortal, by enthusiasts that could not tell the name of it a 
year later. 

The eloquence of the statesman has degenerated into the rant 
of the demogogue. Chrysostom and Savanarola, Bossuet and 
Massillon, Stillingfleet and Wesley and Whitfield, bleep in their 
hallowed tombs, and have loft no successors. It would be a 
pleasant thing for us to have at the bar such men as Erskino and 
Carran and Webster and Pinknoy ; but the ago docs not produce 
them, and we get along the best we can without them, it was 
t^aid long before Napoleon that there is but one stop from the 
sublime to the ridiculous; but in an age in which we have become 
painfully conscious of the limitations of our powers, the ridiculous 
has gradually encroached on the sublime until there is only u 
&ding line between them; and in deadly and constant fear of 
crossing it, we timidly take refuge in the commonplace. Music 
itself, heavenly maid, of all the fine arts the oldest, the mof^t 
faithful and the tenderest friend of man, she who has soothed 
and comforted his sad heart in every time of sorrow ever since 
the morning stara sang together, is said by some to be under- 
going a like eclipse. 

This also was in our destiny. Wonderful as are the advan- 
tages that we have derived from the hcheme of Bacon for the 
improvement of mankind, yet it cannot bo denied that in some 
respects our adoption of it has been like the second eating of the 
forbidden fruit. This was the ineviUiblc consequence of his 
teachings, the sum and substance of which was that we should 
put lead on our wings; that we should no more be led by senti- 
ment, nor seek the inaccessible, nor dally with the vague and the 
undefined. And we have kept the fuith ; and are keeping it more 
and more strictly as the yeai*s go by, with more and more 
emphatic results. It is only the other day that Professor Gold, 
win Smith declared that if he lives a few years longer he expects 
to see the last poet, the last horse, and the last woman ; three 
things that will certainly be missed. A little reflection would 
have convinced him that the last poet has already pat>sed by. 

These are things that we cannot help. Though wc may some- 
times look regretfully to the past, as Schiller looked back to the 
Gods of Greece, or as Mary of Scotland gazed on the receding 
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shores of France, yet oar way is onwai'd ; and we shall never 
more be content to sit down by the deserted hearthstones of our 
ancestors. Perhaps hereafter some genius as original as Bacon, 
and equally unheralded, shall reveal to men some better way 
that is now hidden from our eyes. 

If the law in its higher aspects has failed in its development 
in respect of harmony, or symmetry, or unity, or facility of 
being understood, that result has been reached thi'ough causes 
that Bacon distinctly pointed out and repeatedly warned us 
against. Although he recommended the closest, most analytical 
and most discriminating scrutiny of individual instances, thereby 
opening the door to infinite diversity, yet he urged, in the most 
impressive manner, that through this diveraity, by means of 
arrangement, co-ordination and scientific classification, we should 
re-establish unity and harmony and symmetiy, on larger, truer 
and more intelligible foundations ; a process not applicable to 
poetry and the fine arts, which were not within his scheme, but 
one which is, above all things, applicable to the law. 

No one was ever so great a destroyer as Bacon ; but he did not 
destroy for the sake of destruction, but only for the purpose of 
building again with lasting materials on a more secure basts. 
Everywhere he inculcated the necessity of classifying and organ- 
izing all facts of external observation, not only with a view to 
the preservation of knowledge, but also with a view to facilitate 
the making of new discoveries, looking also possibly to that 
unification of knowledge, which, up to this time, remains no 
more than a pleasing dream. 

It might have been supposed that the law, being largely 
experimental, and naturally adjusting itself easily to compre- 
hensive rules, would have offered the most obvious and inviting 
field for the exhibition of the theories of Bacon ; but his teachings 
have had perhaps less effect on English law than on any other 
science. The practice of reporting individual cases, which he 
found established, was an anticipation, to some extent, of his 
methods of critical inquiry as to individual instances ; but the 
legal profession rejected his doctiine of careful classification and 
constant and scrupulous revision upon every new accession of 
knowledge. It is, however, a safe prediction that his doctrines, 
triumphant in all other fields of inquiry, must eventually prevail 
in English and American law also, the most intractable of all 
materials yet encountered. 
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With his greater siogleness of purpose, Coke was enabled to 
accomplish, though in a very different way, a task that Bacon 
was compelled to forego. Though not the author of the English 
system of reporting, he brought the art to a degree of perfection 
never before attained, and rai'ely reached in latter times ; he 
gave to the office of reporter a new dignity and importance; 
while in his commentaries upon Littleton he covered the whole 
field of English law as it then existed. His reverence for 
antiquity prevented him from discriminating between things in 
full force and things obsolescent and things obsolete ; and hence 
he devoutly preserved every technicality that was anywhere 
imbedded in the law ; thus hampering legal development along 
the lines of natural justice and equity, and raising up that large 
and influential body of lawyers, who, adhering always to the 
strictest letter of the law, made a fetish of every conceivable 
technicality ; lawyers who rendered perpetual homage to the 
deified Quibble; who shuddered at the thought of an erasure in 
a deed ; who were ready to go into convulsions at a suggestion to 
amend a pleading ; and who seemed really to believe that the 
universe would some day be derailed and destroyed by a mis- 
placed comma. 

There is no doubt but that Coke's work was and remains a 
colossal monumomt of labor and industry, lie was the Moses 
that led the profession out of the wilderness of the year-books, 
the abridgments, the unwritten, the confused and undefined 
customs. Before this, the law was but poorly understood, or was 
not understood at all ; but Coke flattered himself that, with his 
commentaries, which offered a short road to knowledge, a man 
might hope to attain to some acquaintance with the common law 
after the lucubrations of twenty years ; a saying that must have 
filled the hearts of the students of the Inner Temple with exceed- 
ing joy- 
When the crowning edifice of the common law was thus made 
complete. Bacon had already set ut work the forces that were to 
effect its demolition. The common law established a la}^ and 
ecclesiastical hierarchy reaching fi'om the serf to the throne. 
The political fabric was mortised and riveted together in every 
possible way. The penal laws wore hardly loss bloody than 
those of Draco. The feudal system of land laws, with its fan- 
tastic complications, its oppressive exactions, aifoi'ded a striking 
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example of the cttlmination of aristocratic misrule. Though the 
institution of chivalry, now an object of universal derision, had 
struck the firat blow in her interest, woman, by the common law, 
remained a slave from her cradle to her grave. In short, there 
was some reason for saying that the law, as it then existed, was 
'^ the result of the blundering and chicanery of several genera- 
tions that in legal language is called the wisdom of the age." 

The common law possessed, however, one virtue that redeemed 
many sins. It was instinct with that political liberty that was 
born and nurtured among the tribes that lived in the shadows of 
the great oaks of Germany for ages before Tacitus placed their 
simple customs in contrast with the meretricious manners of 
Imperial Bome. 

But whatever its virtues or faults may have been, it was not 
endowed with the permanence which the rigidity of its structure 
gave to it in the eyes of Coke. The chancellor was already 
engaged in smuggling into the country the equitable principles 
of the civil law, which were at a later day to filter into the com- 
mon law courts until the whole lump should be leavened; and 
the new civilization, starting into life at the voice of Bacon, was 
to render the affairs of life so varied and complex as to make the 
common law system wholly inadequate to the wants of men. 

What Bacon desii'ed was that Parliament should enter upon a 
career of cautious, prudent and enlightened law reform. The 
work of Coke was conceived in a different spirit; but his name as 
a jurist was so great, his accuracy so surprising, that his sum- 
ming up of existing law acquired an authority almost as absolute 
as that of a legislative enactment. They were both great men, and 
great lawyers ; but their methods were essentially different. 
Coke had ail the qualities of a great judge, and Bacon had all the 
qualities of a great judge except the indispensable virtues; one 
was the greatest of reformers, the other belonged to the ranks of 
the most extreme consoi*vati8m. 



Circumventing the Microbes. — How a witness may kiss the 
Testament without incurring the dangei-s that lurk in the cere- 
mony is a problem that has been ingeniously solved in the North- 
ampton County Court, where a witness, at the instance of his 
Honour Judge Snagge, was sworn on a Testament wrapped in 
clean paper. If the intervention of paper between the book and 
the lips does not detract from the sanctity of the oath, the prac- 
tice that prevails among certain witnesses of kissing their 
thumbs will not possess the effect which they now fondly believe 
it to have. — Law JaumaL 
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CURRENT TOPICS AND CASES. 

The decision in Wilkinson v. Downion, noted in the 
present issue, is the latest on the subject of mental shock. 
The case arose from a practical joke of the worst sort. 
The court has decided that the injury suffered by the 
victim of a cruel hoax is not too remote a consequence of 
the act to hold the perpetrator responsible. Persons who 
are addicted to heartless and stupid tricks of this nature 
will receive no sympathy when they come within the 
reach of the law. 



A number of changes and appointments were made by 
the outgoing government in the prothonotary's office at 
Montreal. Presumably these changes are the outcome of 
the official inquiry that has been proceeding for several 
months past into the working of the different depart- 
ments, and the inequality of the salaries paid to the 
employees. It is to be regretted, however, that the new 
appointments and changes should even in appearance 
seem to have been hastened by the de feat of the govern- 
ment. The organization of the prothonotary's office in 
Montreal is a matter of great importance, and although 
official inquiries during the past ten years have not been 
few, the result has not been remarkably apparent. 
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Reference was made recently to eccentricities of legis- 
lators. One of the strangest of these proposals was made 
by a member of the Kansas legislature, who incorporated 
the ten commandments in a draft bill, and sought to 
have it made part of the criminal law of the State. The 
preamble reads as follows :— 

An Act to Give Statutory Force to the Ten Coioiandmbnts. 

Whereas, The men of the present generation have become doubters 
and scoffers ; and 
Whereas, They have strayed from the religion of*the fathers ; and 
WhereaS) They no longer live in the fear of God ; and 
Whereaa, Having no fear of punishment beyond the grave, they wan- 
tonly violate the law given to the world from Mount SinaL 

Ten sections follow, each of the commandments con- 
stituting a section. The eleventh section provides penal- 
ties for offences under the Act. 



The May list of the Court of Appeal at Montreal 
showed a sudden increase from 29 cases, at which figure 
the list had remained for three terms, to 42, an increase 
of ten over the list for May, 1896. The bar will not 
regret to see some evidence of a return to the active 
business which formerly existed in this court. The 
increase in itself is not surprising when it is remembered 
that the Court of Review and the Superior Court during 
the last eight months have poured forth an unusual num- 
ber of judgments, as the result of the effort to clear the 
rolls. The May term lasted somewhat longer than those 
of the last year or two, but nevertheless it was brought 
to a close on the eighth day of the sittings. 



The death of Mr. S. B. Bristowe, Q. C, recently judge 
of the Southwark County Court, recalls the fact that he 
was the victim, some years ago, of a form of revenge 
which is now happily rare. In 1889 he was county judge 
of Nottinghamshire, and one day while he was standing 
on the railway platform at Nottingham, a disappointed 
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suitor fired at him, and the injury was so serious that his 
life was for some time in danger. It was before the X 
rays were discovered, and he carried a bullet in his body 
for the rest of his life. Judge Bristowe, although suffer- 
ing great physical pain, continued to sit until a few days 
before his death. 



The vacant position of Judge of the Vice- Admiralty 
Court at Quebec has been filled by the appointment of 
Mr. Justice Eouthier. He is gazetted as " a local judge 
in admiralty of the Exchequer Court for the Quebec 
Admiralty district." The duties of the office are now 
extremely light, not more than one or two cases usually 
coming before the court in the course of a year. Mr. 
Justice Bouthier retains his position as a judge of the 
Superior Court, and receives an additional sum of $1000 
per annum for the Vice- Admiralty work. A saving of 
about $1500 is thereby effected. If special knowledge of 
marine affairs be not essential, no very good reason seems 
to exist why the duties should not be performed by the 
Superior Court judges at Quebec, as part of their ordinary 
work. 



Liberal governments evidently do not make the 
reduction of professional representation in the cabinet 
one of the planks of their platform. The new Quebec 
Cabinet has only one mercantile representative. The 
premier and treasurer, Hon. F. G. Marchand, is a notary 
and journalist. Tlje provincial secretary and registrar, 
Hon. J. E. Eobidoux ; the attorney-general, Hon. Horace 
Archambeault ; the commissioner of agriculture, Hon. F. 
G-. Miville Dechene ; the commissioner of lands, forests 
and fisheries, Hon. S. N. Parent ; the commissioner of 
colonization and mines, Hon. A. Turgeon ; the commis- 
sioner of public works, Hon. T. Dufi'y ; and the Hon. Gr. 
W. Stephens, member without portfolio, are all lawyers. 
The medical profession has one representative in Hon. J. 
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J. E. Gruerin, without portfolio. The only mercantile 
representative, Hon. J. Shehyn, is without portfolio. 
The* bar of Quebec cannot be charged with excessive 
diffidence in asserting their pretensions. 



After an honourable judicial career of forty-two years, 
Chief Justice Hagarty, of the Court of Appeal, Ontario, 
has retired from the bench, and has been succeeded "by 
Mr. Justice Burton, a member of the same court. Chief 
Justice Hagarty has filled the office of Chief Justice for 
thirteen years. The vacancy in the Court has been filled 
by the appointment of Mr. Moss, Q.C., of Toronto. 



NEW PUBLICATION. 

A Treatise on the Law op Evidence. — By the* late Judge 
Pitt Taylor. Ninth Edition.— By G. Pitt-Lewis, Q. C. 
With notes as to American law by Charles F. Chamberlayne. 
Two volumes. Toronto, The Carswell Co., Publishers, 

It may be noted, in tlie first place, with resx)ect to this new edition of 
a standard work, that it is the first London law book printed in Canada, 
and contains every paj;e of the London edition. And the price ($12.50) 
is considerably lower than that for which English law books can usually 
be purchased. 

There are some features which distinguish the present edition from 
those which preceded it. American notes, containing United States and 
Canadian decisions, have been specially prepareil for the use of lawyers 
on this side of the Atlantic, which are not to V)e found in the Engli^ 
edition. The matter in the previous edition has been abridged by the 
elimination of so much of it as related to mere details of practice. In the 
table of cases, references have, for Uie first time, been furnished to every 
report of each case which could be ascertainec^ to exist; and to save 
repetition these reference;! are given in a separate table, the footnotes 
merely giving the date of the decision. The English editor states that a 
further large saving of space has been made by " remorselessly pruning 
all exuberance of expression, even sometimes, it may be, at a sacrifice of 
style and rhetorical effect." As a general rule we should be sorry to see 
this system applied to classic writings. But in a work dealing with the 
law of evidence exuberance of expression and rhetorical efiect may be 
dispensed with, though the style of the author should be altered as little 
as possible. Tlie necessity for compression, however, may be realized 
when it is noted that the table of cases cited extends over 235 pagQS of 
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small type, and the Index occapies 270 pages. We do not find that 
Qaebec cases have been much drawn upon in the American notes ; but 
the difficulties of the French language, in which a considerable number 
of the reports appear, may be responsible for this to some extent. 

An excellent service has done for the profession in Canada by placing 
this work in their hands, and we trust that the enterprise of the pub- 
lishers will be amply rewarded. 



QUEEN'S BENCH DIVISION. 

London, 6th May, 1897. 
Before Hawkins and Wright, JJ. 
Dbrbyshibs v. Houliston (32 L. J.) 
Adulteration — Written warranty — Nature, substance, and quality of 
article demanded — Scienter — Sa le of Food and Drugs Act^ 1875, 
(38 dh 39 Vict. c. 63) s. 27. 

Case stated by the stipendiary magistrate for the city of 
Manchester. 

The appellant was BummoDed under section 27 of the Sale of 
Food and Drugs Act, 1875, upon the information of the respon- 
dent (an inspector of nuisances for Ihe city of Manchester), for 
giving, on September 8, 1896, a false warranty iu writing to a 
purchaser, to wit Martin Hopkins, in respect to an article of food, 
to wit butter, then sold by him to the said Hopkins; and subse- 
quently, to wit on September 16, 1896, sold by Hopkins to the 
respondent, the said article not being of the nature, substance, 
and quality of the article demanded by the respondent . 

By section 27 of the Sale of Food and Drugs Act, 1875, it is 
provided that ' Every person who shall give a false warranty in 
writing to any purchaser in respect of an article of food or drug 
sold by him as principal or agent, shall be guilty of an offence 
under this Act, and bo liable to a penalty not> exceeding twenty 
pounds.' 

On September 16, 1896, the respondent purchased at the shop 
of Hopkins, a pound of butter, marked * Pure Butter, lOd.' The 
butter was adulterated, containing 23 per cent, of watei-. 

Hopkins had, on September 8, 1896, purchased the butter from 
the appellant as being the same in nature, substance, and quality 
as that demanded of him by the respondent, and with a written 
warranty to that effect. The written warranty contained the 
words, * Wari'anted Pure Butter.* Hopkins had no reason to 
believe at the time when he sold it that the article was otherwise. 
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and he sold it in the same state as when he purchased it. The 
appellant purchased the butter on August 22, 1896, from one 
Moloney, as the same in nature, substance, and quality as that 
so sold by the appellant to Hopkins, and with a written warranty 
to that effect, and the appellant had no reason to believe at the 
time when he sold it to Hopkins that the article was otherwise, 
and the appellant sold it in the same state as when he purchased 
it. The written warranty received from Moloney by the appellant 
contained the words, * Guaranteed Pure Irish Butter.* 

The magistrate being of opinion that it was not necessary to 
prove that the appellant at the time when he gave the warranty 
to Hopkins knew that it was false^ convicted him. 

a A. Russell, Q.C. (F. H. Mellor with him), for the appellant, 
contended that guilty knowledge on the part of the appellant in 
giving the warranty to Hopkins must be shown. 

The Court held that guilty knowledge must be shown, and 
quashed the conviction. 

Conviction quashed. 

QUEEN'S BENCH DIVISION. 

London, 8th May, 1897. 
Wilkinson bt ux. v. Downton (32 L. J.) 
Damages — Mental shock — Deceit — False statements intended to 
deceive — Illness consequent upon shjock so caused — Right of action 
— Remoteness. 

Further connideration of an action, tried before Wright, J., and 
a jury, upon the question whether the action was maintainable 
and damages recoverable. 

The plaintiffs, a licenBcd victualler and his wife, sought to 
recover damages fi<6m the defendant for false, fraudulent, and 
malicious representation under the following circumstances. 

On April 9, 1896, Wilkinson went to some steeplechases. On 
the evening of that day the defendant called at his public-house 
and told Mra. Wilkinson that there had been a '^ smash-up " of the 
waggonette in which her husband and his friends were returning 
from the steeplechase meeting ; that her husband was lying at a 
public-house on the ix)ad very seriously injured, and with his legs^ 
broken ; that her husband desired the defendant to request Mrs. 
Wilkinson to come to him at once and bring certain articles 
necessary for his comfort. 
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This stoiy tamed out to be an absolute fiction ; but the distress 
of mind undergone by Mrs. Wilkinson till the hoax was dis- 
covered brought on an illness which for a time endangered her 
life, and put the plaintiffs to great expense. In answer to ques- 
tions left to them by the learned judge, the jury found that the 
defendant spoke the words alleged ; that he meant them to be 
heai*d and acted on ; that they were believed and acted on ; that 
they were false to his knowledge ; that Mrs. Wilkinson's illness 
was the effect of the shock from the words. They assessed the 
damages at 1001. 

Wright, J., held that the action was ipaintainable. The defen- 
dant had wilfully done an act calculated to cause, and which had 
caused physical pain to the female plaintiff, and had infringed 
her legal right to personal safety. The effect of this act was not 
too remote to be regarded in law as a consequence for which the 
defendant was answerable. Judgment for the plaintiff's. 



COUBT OF APPEAL. 

London, 9th March, 1897. 
Before Lindley, L. X, Smith, L. J., Rigby, L. J. 
Simpson v. Hughes (32 L. J.) 

Contract by letters — Acceptance — Sale of land — Imjuiry as to date 
of purchase — Request that fences should be attended to. 

Appeal from a decision of Romer, J. (reported QQ Law J. Rep. 
Chanc. 143; W. N. (1896) 179). 

H. was the owner of freehold land, and his agent wrote to S. 
offering to sell the land. S. accepted the offer, but added, **I 
should like to know from what time H. wishes the purchase to 
date" ; and also, " You do not mention the fences, but I should 
be obliged if they may be seen to at once, as they really need 
attention." 

Romer, J., held that the letter of S. was a complete acceptance 
of the offer, and from this decision there was an appeal. 

Their Loi*dships dismissed the appeal. They said that the 
question as to the date of the purchase did not negative the infer- 
ence that the completion was to be within a reasonable time, 
there being no date fixed ; and there was nothing in that or in 
the remark as to the fences which introduced a new term, or 
detracted in any way from the distinct acceptance contained in 
the former pai*t of the letter. 
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SUPERIOR COURT OF BALTIMORE CITY. 

17 Febi-uary, 1897. 
Before Eitchib, J., and a Jury. 
Annib O. Crozibb v. The Homb Life Insurance Co. 
Life insurance — Suicide — Onus — Admissions in proofs. 

Under a condition which provides that ** tdf'destruciion ** will render the policy 
void, the cumared will be entitled to recover wnless the self-destruction teas 
intentional. 

Where it appears that death was the result of accident or suicide^ and 
tJtere is no evidence to show which was the cause, or where, from all the 
evidence, the cause of death may be equally referred either to accident or 
design, the presumption of law is that death was occidentaL 

The onus of suicide or intentional self-destruction ts on the defendant. 

Statements in the proofs of death are evidence of admissions or decla- 
raJHons as against the assured. 

Eulings of Hilchie, J., on the prayers in the cause. 

There is but one question for the jury to pass upon, and I 
think the case can be submitted in a much simpler manner than 
it is proposed to do by the counsel on either side. So fiar as the 
right to recover on this policy is concerned, I will, therefore, 
reject all the prayers on both sides, and will give the jury one 
brief instruction, which, I think, states the law to which each 
side is entitled. 

As I have said, there is but one question in the case. There 
is no controversy over any fact material to the right of the 
plaintitf to recover, except as to how Wm. W. Crozier, the 
insured, shot himself. Did he do it accidentally, or did he do it 
intentionally? If he did it accidentally, then the plaintiff is 
entitled to recover; if he did it intentionally, then the plaintiff is 
not entitled to recover. There is no evidence of insanity in the 
case, and the only question for the jury is, did Crozier shoot him- 
self intentionally, or not? 

The defendant, however, contends that the proofs of death 
contain an admission by the plaintiff that the shooting was 
intentional, and that, therefore, the court should instruct the jury 
to find a verdict in its favor. 

The policy sued on was issued on the condition, among others, 
*' that for two years after the date of issue of the policy * * * 
self-destruction, while sane or insane * * * will render the 
policy void." 
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The plaintiff proved by uncontradicted testimony the issue of 
the policy, payment of premium, death of the insured during 
the life of the policy, and the dae delivery of proper proofs of 
death. Proof of these facts, uncoupled with anything that 
qualified their force, would make out BLprimd facie case in favor 
of the plaintiff. The proofs of death, however, contain the 
statement that the insured '' shot himself with a pistol,'' and at 
the close of the plaintiff's case (death having occurred within the 
two years), the defendant asked for a verdict in its favor on the 
ground that this statement was an admission that the assured 
had committed suicide. 

While the proofs of death, as against the company, are evidence 
only of the fact of a compliance with the condition of the policy, 
any statements therein, as against the assured, are evidence of 
admissions or declarations: 46 Md. 313 ; 22 Wall. 32; 142 U.S. 
691 ; 2 Biddle, Sec. 1013 ; Bliss. Sec. 265; 15 So. B. 388. 

The defendant, therefore, had a right to avail itself of the 
admission that the insured had *^ shot himself," and, there being 
at that stage of the case no evidence of the circumstances under 
which his death occurred, nor any evidence to qualify or counter- 
act this admission, the defendant would have been entitled to a 
verdict, if he '^ shot himself," necessarily meant suicide. But, 
standing alone, such is not its meaning. This admission might 
mean '' shot himself " accidentally just as well as ''shot himself" 
intentionally, and its import must therefore be determined by 
the presumption which applies to such a case. 

Where it appeal's that death was the result of accident , or 
saicide, and there is no evidence to show which was the cause, 
or where from all the evidence the cause of death may be equally 
referred either to accident or design, the presumption of law is 
that death was accidental : Bliss. Sec. 367 ; Lawson, Presumptive 
Ev., 192 ; 57 N. Y. 52; 57 III App. 315 ; 15 So. B. 388; 28 S. W. 
B. 837 ; Ency. 45. 

The presumption, therefore, from the mere admission that the 
insured '* shot himself,'' is that the self-destruction was acciden- 
tal, and, if accidental, the plaintiff is entitled to recover. Author- 
ities supra and 42 Md. 417; 93 U, S. 287; 2 Biddle, Sec. 831. 
Aprimd facie case was therefore made out by the plaintiff. The 
twenty-firdt answer of Dr. Slater as to the manner of the shoot- 
ing, taken in connection with his previous answers, amounts to 
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nothing more than the statement just considered, and it is also 
manifest that he had no peraonal knowledge on the subject. 

The plaintiff having thus made out a primd facie case, the onus 
of proving the defence of suicide, or intentional self-destruction, 
was on the company: Bliss. Sec. 367; 142 U.S. 691; 71 Hun, 
146 ; 28 S.W.R. 837 ; 15 So. R. 388. 

The only thing, theiefore, for the consideration of the jury 
(the plaintiff having offered no evidence in rebuttal as to the cir- 
cumstances under which the insured shot himself), is the suffi- 
ciency of the evidence offered by defendant to prove suicide, and 
the onus of proving suicide being, as stated, on the defendant, the 
plaintiff is entitled to recover Unless the jury believe that he shot 
himself intentionally; if the jury believe that he shot himself 
intentionally, then the plaintiff is not entitled to recover, and I 
will give an instruction to this effect. 



RECENT U.S. DECISIONS. 

Gas Explosions. — The explosion of a public sewer on account 
of the formation of gases from crude petroleum, which was 
turned into it by city authorities after escaping from oil works, 
is held, in Fuchs v. St. Louis (Mo.), 34 L. R A. 118, to render 
the city liable for the damage, if the city did not exercise due 
care to avoid such explosion. 

Carriers op Passengers — ^Ijiability as to Baqoagb. — ^The 
omission of a passenger to call for her trunk until the day 
following that of arrival at her destination is, under ordinary 
cirtjumstances, unreasonable, and therefore the carrier ceases to 
be responsible as such, and is liable merely as a warehouseman. 
(^Wiegandv. Central R, Co. of New Jersey^ XJ.S.C.C. Penn., 75 
Fed. Eep. 370.; 

Telegraph Company. — A rule of a telegraph company not to 
deliver messages outside of a half-mile limit is held, in Western 
Union Telegraph Co. v. Robinson (Tenn.) 34 L.E.A. 431, in- 
sufficient to excuse a delay in delivering a message sept to a 
small town a few miles away, summoning a minister of the 
gospel to a person near death, when the rule was not known to 
the sender and was not known to the agent, who received the 
message about dark, stating that it could be delivered that night. 
This case has a note reviewing the decisions on the limit for the 
delivery of telegrams. 
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Besponsibilitt. — A new. application of settled principlee to a 
case without precedent is made in Kujek v. Goldman (JN . Y.), 34 
L.E.A. 156, which holds that a man who induces anojther to 
marry a girl hy false representations that she is virtuous when 
in fact she has been seduced by himself, and has become preg- 
nant, is liable for damages in an action by the husband for the 
fraud. 

Arson. — A man who buras his own house is held, in People v. 
Be Winton (Cal.), 33 L.E.A. 374, to be guilty of arson only 
when some part of the house at least was in the possession of 
another person. The California statutes are said not to have 
changed the common law on this point. 

Besponsibilitt op City Treaburbb. — Forcible robbery of a 
city treasurer is held, in Healdshurg v. Mulligan (Cal), 33 L.B. A. 
461, to be a defence to an action upon his bond, where the con- 
stitution and laws of the State make him a bailee and not a 
debtor. 

BsoEiT. — The purchase of goods on credit, intending not to 
pay for them, is held, in Swift v. Bounds (E.I.), 33 L.E.A. 
561, to render the purchaser liable to an action for deceit. 

OPFBRiNa Bribe to Juror. — An indictment for the crime of 
offering a bribe to a juror is held insufficient, in State v. Howard 
(Minn.) 34 L.E.A. 178, because it failed to aver explicitly the 
knowledge of the accused that the person bribed was a juror, or 
to allege anything to show that the money offered was of value, 
but merely alleged that he offered *'a bribe and money of value." 

Contract — Breach. — Taking stock in or helping to organize 
or manage a corporation formed to carry on a business after one 
has agreed on the sale of ^ such a business not to continue it in 
that locality, is held, in Kramer v. OW (N.C), 34 L.E.A. 389, 
to constitute a breach of the contract. 

Bailway — Duty to Passenger. — The duty to awaken a pas- 
senger in a sleeping car in time to permit preparation for chang- 
ing cars in a suitable and decent manner is affirmed in McKeonv. 
Chicago M,& St. P. R Co. (Wis.) 35 L.E.A. 362. The fact 
that there is no stipulation for this in the contract of carriage is 
held insufficient to relieve the carrier of the duty to awaken the 
passenger before reaching the station, or else to hold the train 
long enough to permit the change of cars to be made suitably 
and decently. 
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Mastsb and Servant. — The exposure of a servant to a contagi- 
ous or infectious disease, of which the servant is ignorant and un- 
able to know by the exercise of ordinary care, when the master 
knows, or ought to know the danger, and does not warn the ser- 
vant, is held, in Kliegel v. Aitken, (Wis.) 35 L.K.A. 249, to 
render the master liable if the servant contracts the disease . 

Criminal Law. — The dismissal of a jury in a criminal case, 

merely because a witness is absent, is held in State v. Bxchardson 

/(S.C), 35 L.E.A. 238, to amount to an acquittal, which will 

make any subsequent attempt to prosecate the prisoner a second 

jeopardy. 

Carrier — State Powers. — A State statute prohibiting a carrier 
from contracting for an exemption from the negligence of a con- 
necting carrier, when the fii'st carrier undertakes to transport 
property to a point beyond its own route, is held, in McCann v. 
Eddy (Mo.), 35 L.R. A. 110, to be valid, and not to amount to 
an unconstitutional regulation of interstate commerce. 

PROMissORf Note. — A promissory note signed by a person who 
is nan compos mentis, though negotiable in form, is held, in Hosier 
Y. Beard (Ohio), 35 L.R. A. 161, to be subject to the same 
defences when in the hands of a bond fide holder that it was sub- 
ject to in the hands of the payee. The other authorities on the 
rights of bond fide holders of the notes of insane persons ai-e 
found in the annotation to the case. 

City Control over Streets. — ^The determination of a city 
council that trees growing on a sidewalk are an obstruction to 
travel is held, in Vanderhurst v. Tholdce (Cal), 35 L.E.A. 267, 
to be conclusive, where the charter gives the council general 
control of the streets, with power to define, prevent, and remove 
nuisances. 



GENERAL NOTES. 



Robbery of a Judge. — Judge Addison, Q.C., a county court 
judge, was the victim recently of a daring robbery in open day- 
light. While the judge was walking down Westminster Bridge 
Road, in the direction of the bridge, his watch and chain, valued 
at fifty guineas, were suddenly snatched by a man who immedi- 
ately ran off. The judge followed, and a constable appearing the 
culprit was seized. 
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The Inns of Court. — Of the forty-nine students who became 
barristers on May 12, twenty-six, or more than half, belong to 
the Inner Temple, eleven to the Middle Temple, six to Lincoln's 
Inn, and a like number to Gray's Inn. 

Injury to the Nervous System. — In an action tried before 
the Lord Chief Justice the other day, in which a railway com- 
pany was sued for damages for personal injuries, the chief medical 
witness stated that the plaintiff's nervous system was injured, 
and would probably never improve. " Isn't it true' that litigation 
is bad for the nerves?" asked Mr. Darling, Q.C., in cross- 
examination. The doctor admitted that it was. '* And it is 
probable that his nerves will get stronger after thi3 litigation is 
over?" The doctor was less ready to admit this. The Lord 
Chief Justice came to his assistance by suggesting that the 
answer would depend upon the verdict of the jury. "So, 
doctor, you prescribe damages ae a cure?" was Mi\ Darling's 
final question, and the answer was a smile. 

Attendance of the Judges at the House of Commons. — 
A precedent for Mr. Gibson Bowles' motion to require the 
attendance of the judges at the House of Commons was estab- 
lished in 1689, when it was ordered " that Sir William Williams 
and Mr. Windham, members of this House, do acquaint the Loixi 
Chief Baron Atkins, Mr. Justice Dolben, Mr. Justice Gregory, 
Mr. Justice Powell, and Mr. Baron Neville, that the House doth 
desire to speak with them to-morrow morning." On the follow- 
ing day, pursuant to this order, the Lord Chief Baron and his 
colleagues attended at the door, and were called in to state why 
they had been displaced from being judges. " There was," says 
the Commons Journal, " a chair ordered to be set for them within 
the bar, and they were severally called in and stood behind the 
same, the Serjeant with his mace standing by on the right 
hand, and being severally asked why they were displaced from 
being judges they severally gave an account thereof to the 
House." In this connection it is interesting to note, says the 
Times, that, although several of the judges attended, one chair 
only was set for them, as they were not to sit down in it. *' The 
difference between the mode of reception of peers and judges has 
been that the Speaker informs the peer * that there is a chair for 
his lordship to repose himself in ' ; to the judge the Speaker says, 
* that there is a chair to repose himself upon ' — i.e, as explained 
by the usage, for the person to rest with his hand on the back of 



1Y4 THE LEGAL NEWS. 

it." It is statod in " Grey's Debates," vol. vii, p. 3*78, that when 
Loi'd Chief Justice North was called before the House of Com- 
mons on October 28, 1680, he "sat down " in the chair prepared 
for him, but Ilatsell questions the accuracy of this. — Law 
Journal. 

Publications op the Selden Society. — ^The Selden Society 
is about to issue the eleventh volume of its publications, '* Select 
Pleas in the Cpurt of Admiralty, vol. ii., a.d. 154'7-1602," edited 
by Mr. Eeginald G. Marsden. It contains about two hundred 
cases and documents of the reigns of Edwaixi VI., Mary, and 
Elizabeth, when the jurisdiction of the Admiralty was at its 
zenith, and a summary of all the cases dealt with in the period. 
It also illustrates the foreign policy of Elizabeth, the Armada, 
marine insurance in 1548, &c. The introduction treats of the 
history of the Court between the fourteenth and eighteenth cen- 
turies, gathered from original documents, including the later 
records, many of which are State papei*s not calendared in " S. 
P. Dom." or, it is beHeved, to be found or referred to elsewhere. 

"Unloaded" Guns. — ^The lamentable death at Hoxton at 
once illustrates the penetrative power of the new Lee-Metfoi*d 
rifle and raises again the question of the criminal liability of 
those who play with firearms without taking proper steps to see 
whether they are loaded or not. On March 6 a Mrs. Nevard was 
in her shop in Hoxton Street when she was killed by being shot 
through the head. On inquiry it was discovered that a volun- 
teer named Lowrie had gone into the bar of a club in Hoxton 
Square with a Lee-Metford rifle. Ho appears to have had some 
instruction in its use, and was showing it about as a novelty. 
Another person present had a cartridge, which was put into the 
rifle, it is said, in the belief that it was blank; and the rifle in 
some way was fired off. The bullet went through a ticket-box, 
through a partially open door, a window, the head of the 
deceased, a wooden partition, and a piece of cat's meat. The 
coroner is investigating the exact circumstances of the firing, 
and Lowrie is under remand on a charge of manslaughter ; and 
it is to be hoped that the result of the two inquiries will bo the 
laying down of some definite and comprehensible rules of res- 
ponsibility for persons playing with firearms.— Jvaw? Journal 
(London). 
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Oarsmen in thb Court of Appeal. — At the suggestion of a 
number of prominent university oarsmen, an invitation, says the 
TimeSy has been given to Lord Esher (Master of the Eoils), Lord 
Macnaghten, Loi'd Justice Smith, and Lord Justice Chitty, to a 
dinner in celebration of the remarkable fact that at the present 
time no fewer than four appellate judges, including one-half of 
the Court of Appeal, are old rowing Blues. The invitation has 
been cordially accepted by the four distinguished guests, and the 
dinner will take place at the Trocadero Restaurant on Monday, 
May 31. 

A Fair Division. — An amusing story as to the way in which 
Acts of Parliament are drafted and amended was told by the 
Lord Chancellor in speaking in the City on the codification of 
the statutes. An Act was once passed which imposed a pecuni- 
ary penalty for the falsification of parish registers, half of which 
was to go to the informer, and the other half to the Crown. In 
a subsequent and amending Act this was changed to transpor- 
tation for seven years, but the remaining woi-ds were not altered, 
so that half the transportation was to go to the informer, and the 
other half to the Crown. 

Written Instructions to Juries. — ^The London Law Maga- 
zine and lUview, in referring to legal matters in the United 
States, says: " At the last meeting of the Bar Association of the 
United States, many distinguished speakers advocated the 
abolition of written instructions to juries, a practice which very 
seldom obtains in England, although it would appear to be com- 
mon in the United States." 

Misdirected Energy. — For eavesdropping in the court con- 
sultation room of the court house at Frankfort, Ky., Frank M. 
Bobbins, a reporter of the Cincinnati (O.) Times Star, was 
arraigned for contempt of court, and was fined and sentenced to 
thirty days in jail. It was shown that Bobbins in this manner 
heai-d the decision of the court in a murder case, and by means 
of flag signals to his associate, succeeded in conveying the 
decision to his paper an hour in advance of its announcement by 
the court. 
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Bread Acts.— The proviBionB of the LoDdon Bread Act (3 
Geo. IV. c. cvi.), which forbid Sunday baking, work somewhat 
hardly as to Jewish bakers, who in obedience to their own faith 
may not bake on their own Sabbath, and by the law of a 
Christian land mast not bake on Sunday. A good many pro. 
secutions have been successfully instituted dui*ing this month. 

Manslauqhteb by Nbqlect. — A coroner's jury at Menheniot, 
after inquiry into the fatal accident on the Cornwall Bailway, 
caused by the fall of a staging erected at Menheniot Bridge on 
February 10, retui*ned a verdict of manslaughter against a fore- 
man and ganger intrusted with the erection and supervision of 
the staging. This verdict rests on a different basis from that 
recently quoted by the High Court, inasmuch as there was 
evidence before the jury to indicate the existence of personal and 
individual duty on the foreman and ganger, and not the mere 
constructive corporate liability suggested in the Gloucestershii*e 
quarry case. 

Singular Disposition of Judicial Eobes. — The death of 
Lady Bowen, widow of Loi*d Justice Bowon, occuiTcd recently. 
Her shi*oud was made of Lord Bowen's judicial robes. 

The Bastardy Laws. — On December 31 a cuinous point was 
raised before Mr. Eose at the West London Police Court. A 
bastardy order had been made and considerable arrears had 
accrued when the man, who was married, died, leaving his wife 
in possession of the estate. The mother of the child applied for 
an order for recovery of the arrears, but the magistrate hold that 
the oi*der could not be enforced against the estate, and that the 
arrears could not be recovered. This is in accordance with the 
statement in ** Martin on Maintenance and Bastardy" (2nd edit), 
p. 100, and with the rule that where a new statutory right is 
given, the statutory remedy given for its violation is the only 
remedy. These oi*ders are in a curious position as civil debts 
enforceable by special summary remedies. The acceptance of a 
composition, or scheme of arrangement, or discharge under a 
bankimptcy does not release the putative father from liability 
under such an order unless a special oixier of the Bankruptcy 
Court is made (Bankruptcy Act, 1890, ss. 3, 12, 10) ; nor can, it 
would seem, any receiving oi'der be made on the debt created by 
a bastardy order, so that the civil remedy is peculiar and pei^ 
Bonal. — Law Journal 
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SUPREME COUET OF CANADA. 

Ottawa, Ist May, 189*7. 
Quebec] 

Lambe v. Armstrong. 

Sak by sheriff— Folle enchere — Resale for false bidding — C. C. P. 
690 et seq. — Questions of practice — Appeal— C . C . P . 688 — 
Privileges and hypothecs — Sfieriff*s deed — Registration of — 
Absolute nullity — Bevtification of slight errors in judgment — 
Duty of appellate court. 

QueetioDS of practice rnisod on appeal may be taken into con- 
sideration by the Supreme Court of Canada, when the decision of 
such questions involves substantial rights in litigation or might 
have the effect of causing grave injustice. 

Part of lands seized by the sheriff had been withdrawn before 
sale, but on proceedings for folle enchere it was ordered that the 
property described in the procls-verbdL of seizure should be re- 
sold, no reference being made to the part withdrawn. On 
appeal, the Court of Queen's Bench (Q.E., 6 Q.B. 52) reversed 
the order on the ground that it directed a re-sale of property 
which had not been sold, and further because an apparently 
regular sheriff's deed of the lands actually sold had been duly 
registered, and had not been annulled by the oitler for re-sale, or 
prior to the proceedings for folle enchere, 

Beld, that the Court of Queen's Bench should not have set 
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aside the order, but shoald have reformed it by rectifying the 
eiTor. Where a sheriff's deed has issued improperly and without 
authority it must be tceated as an absolute nullity, notwithstand- 
ing that it has been registered and may appear upon its face to 
have been regularly issued, and in such a case it is not necessary 
to have it annulled upon taking proceedings for folle enchere. 

Appeal allowed with costs. 

Macmaster, Q.G., and Stephens, Q.C., for the appellant. 

Morgan, for the respondent. 



IstMay, ISW. 
Quebec] 

La Ville db Chicoutimi v. L^qar£. 

Municipal corporation — Waterworks— New works — Extension of 
works — Bepairs — By-law — Resolution — Agreement in writing — 
Written contract — Highways and streets — E,S,Q> Art. ^85 
^C.C.P. 1033a. 

By a resolution of the council of the town of Chicoutimi, on 
the 9th October, 1890, based upon an application previously 
made by him, L. obtained permission to construct waterworks 
in the town and to lay the necessary pipes in the streets where- 
ever he thought proper, taking his water supply from the River 
Chicoutimi at whatever point might be convenient for his pur- 
poses, upon condition that the works should be commenced with- 
in a certain time and completed in the year 1892. He construct 
ed a system of watei*works and had it in operation within the 
time prescribed, but the system proving insufficient a company 
was formed iu 1895 under the provisions of E.S.Q. Art, 4485, 
and given authority by by-law to furnish a proper water supply 
to the town, whereupon L. attempted to perfect his system, to 
alter the position of the pipes, to construct a reservoir, and to 
make new excavations in the streets for these purposes without 
receiving any further authority from the council. 

Held, (Gwynne, J., dissenting) reversing the judgment appealeil 
from (Q.B., 5 Q.B. 542) that these were not merely necessary 
repairs, but new works, actually part of the system required to 
be completed daring the year 1892, and which after that date 
could not be proceeded with except upon further permission 
obtained in the usual manner from the council of the town. 
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That the reaolation and the application npon which it was 
founded constituted a " contract in writing and a written agree- 
ment" within the meaning of article 1033a of the Code of Civil 
Procedure of Lower Canada, and violation of its conditions was a 
sufficient ground for injunction to restrain the construction of 
new works. 

Appeal allowed with costs. 

Geoffrion, Q^C-, and Belleau^ Q.C., for the appellants. 

Stuart, Q.C., for the respondent. 
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BOBIN V. DUGUAY. 



Will — Construction of — Donation — Substitution — Partition, per 
stirpes or per capita — Usufruct — Alimentary allowance — Ac- 
cretion between legatees. 

The late Joseph Rochon made hi.s will in 1852, by which he 
devised to his two sisters the usufruct of all his estate and the 
property therein to his children, naming Pierre Dupras, his 
uncle, as his testamentary executor, and directing that his estate 
should be realized and the proceeds invested accordingly to the 
executor's judgment, addini^ to these directions the words, 
" enfin placer la masse liquide de ma succession a int^r^t ou 
" autrement, de la mani^re qu'il croira le plus avantageux, pour 
'* en fournir les revenus a mes ditcs soeurs et conserver les fonds 
'' pour leurs enfants,'' and providing that these legacies should 
be considered as an alimentary allowance and should be non- 
transferable and exempt from seizure. By a codicil in 1890 he 
appointed a nephew as his testamentary executor in the place of 
the uncle, who had died, and declared : ^' II sera de plus Tadminis- 
" trateur de mes dits biens jusqu'au d^c^s de mes deux soeurs 
" usufruiti^res, nomm^es dans mon dit testament, et jusqu'au 
'^ partage d^finitif de mes biens entremes h^ritiers propri^talres, 
" et il aura les pouvoira qu'avait le dit Pierre Dupras dans mon 
" dit testament/' 

Held (affirming the judgment of the Court of Queen's Bench, 
Q.E., 5 Q.B. 277) Gwynne, J., dissenting, that the testamentary 
dispoeitiooB thus made did not create a substitution, but consti- 
tuted merely a devise of the usufruct by the testator to his two 
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Bi8tet*6y and of the estate (sabject to the OBufruct) to their child- 
ren, which took effect at the death of the testator. That the 
charge of preserving the estate — " conserver les fonds " — imposed 
upon the testamentary executor, could not be construed as 
imposing the same obligation upon the sisters who were excluded 
from the administration, or as having, by that term, given them 
the property subject to the charge that it should bo handed over 
to the children at their decease, or as being a modification of the 
preceding clause of the will by which the property was devised 
to the children directly, subject to the usufruct. That the pro> 
perty thus devised was subject to partition between the children 
jper capita and not per stirpes. 

Appeal dismissed with costs. 

Bobidovx, Q,C.j for the appellant. 
A, Qeoffrion^ for the respondent. 



12th May, 1897. 
Quebec] 

CiTizBNs Light & Power Co. v. Parent. 

Appeal from Court of Review — Appeal to Privy Council — Appealable 
amount-'bi & 55 V. (D.) ch. 25, 5. 3, ss. 3 cfe 4^C.S,L.C ch. 
77, s. 25— e.C.P. Arts. 1115, 1178; KS,Q. Art. 2311. 

Notwithstanding that by the jurisprudence of the Judicial Com- 
mittee of the Privy Council, where the right of appeal from 
decisions of the Courts of Lower Canada depends upon the 
amount in controversy exceeding tivo hundred pounds sterling, 
the measure of value for determining such right is the 
amount recovered in the action, yet in appeals to the Supreme 
Court of Canada from the Court of Eeview (which by 54 & 55 
Vic, ch. 25, sec. 3, ss. 3, must be appealable to the Judicial Com- 
mittee of the Privy Council), the amount by which the right of 
appeal is to be determined is that demanded and not recovered if 
they aie ditferent, as provided by sub-section 4 of the third 
section of the said act, and by R. S. Q. art. 2311. 

Motion refused with costs. 
B. C. Smithy for the appellant. 
Charbonneau for the respondent. 
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iBt May, \S91. 
Quebec] 

DUROCHEB V. DUROCHER. 

Evidence — Judicial admissions — Nullified instruments— Cadastre— 
Plam and official books of reference — Compromise — " Trans- 
artion''— Estoppel— CO. arts. 811 and 1243-1245— C. (7. P. 
Arts. 221-225. 

A will, in favour of the husband of the teBtatrix. wan set aside 
in an action by the heir at law and declared by the judgment to 
be un actefauXy and therefore to be null and of no effect. In a 
subsequent petitory action between the same parties, 

Held, Girouard, J., dissenting, that the judgment declaring the 
wiW faux was not evidence of admission of the title of the heir at 
law, by reason of anything the devisee had done in respect of the 
will, fii-st, because, the will having been annulled was for all 
purposes unavailable, and, secondly, because the declaration of 
faux, contained in the judgment, did not show any such admis- 
sion. 

The constructive admission of a fact resulting from a default 
to answer interrogatories upon articulated facts recorded under 
CO. P. Art. 225, cannot be invoked as a judicial admission, in a 
subsequent action of a different nature between the same parties. 
Statements entered upon cadastral plans and official books of 
reference made by public officials and filed in the lands regis- 
tration offices, in virtue of the provisions of the Civil Code of 
Lower Canada, do not in any way bind persons who were not 
cognisant thereof at the time the entries were made. 

A deed was entered into by the parties to a suit in oi-der to 
effect a compromise of family disputes and prevent litigation, but 
failed to attain its end, and was annulled and set aside by oinler 
of the Court as being in contravention of Article 311 of the Civil 
Code of Lower Canada. 

JETeldy Girouard, J., dissenting, that upon the nullification of 
the deed no allegation contained in it could subsist even as an 
admission. 

The doctrine of estoppel by deed prevailing under the law of 
England does not exist under the French law in force in the 
Province of Qnebec or by virtue of the Criminal Code. (See 
Q.R.,5q.B. 458). 
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l8t May, 1897. 
Nova Scotia.] 

Temple v. The Attobnbt General of Nova Sootla. 

Mines and minerals — Lease of mining areas — Rental agreement — 
Payment of rent^Forfeiture—R,S.N,S. 5 wr., c, 7—52 F., cA. 

23 (N.S.) 

By B. S. N. S., 5 ser., chap. 7, the lessee of miniDg areas in 
Nova Scotia was obliged to perform a certain amount of work 
thereon each year on pain of forfeiture of his lease which, how- 
ever, could only be effected through certain formalities. By an 
amendment in 1889, (52 Vic, ch. 23) the lessee is permitted to 
pay in advance an annual rental in lieu of work, and by sub- 
section (c) the owner of any leased area may, by duplicate agree- 
ment in writing with the Commissioner of Mines, avail himself 
of the provisions for such annual payment, and "such advance 
payments shall be construed to commence from the nearest 
recurring anniversary of the date of the lease." By sec. 7, all 
leases were to contain the provisions of the act respecting pay- 
ment of rental and its refund in certain cases, and by section 8 
said section 7 was to come into force in two months after the 
passing of the act. 

Before the act of 1889 was passed a lease was issued toE, dated 
June 10th, 1889, for twenty-one years from May 21st, 1889. On 
June 1st, 1891, a rental agreement under the amending act was 
executed under which B. paid the rent for his mining ai'eas for 
three years, the last payment being in May, 1893. On May 
22nd, 1894, the Commissioner declared the lease forfeited for 
non-payment of rent for the following year, and issued a pi'os- 
pecting license to T., for the same areas. E. tendered the year's 
rent on June 29th, 1894, and an action was afterwards taken by 
the Attorney General, a relative of E., to set aside said license as 
having been illegally and improvidently granted. 

Heldy affirming the judgment of the Supreme Court of Nova 
Scotia in such action, that the phrase " nearest recurring anniver- 
sary of the date of the lease" in sub-section (c) of sec. 1, Act of 
1889, is equivalent to " next or next ensuing anniversary " and 
the lease being dated on June 10th, no rent for 1894 was due on 
May 22nd of that year, at which date the lease was declared 
forfeited, and E's tender on June 9th was in time. Attorney 
General v. Sheraton, (28 N. S. Kep 492) approved and followed. 
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Beld^ farther, that though the amending act provided for for- 
feiture without prior formalities of a lease in case of non- 
payment of rent» such provision did not apply to leases existing 
when the act was passed, in cases where the holders executed the 
agi*eement to pay rent thereunder in Hqu of rent. The forfeiture 
of E/s lease was, therefore, void for want of the formalities pres- 
cribed by the original act. 

W, B. A. Ritchiey Q.O.y and Cangdai^j for the appellants. 

Russell, Q.Q., for the respondent. 



RECENT ONTARIO DECISIONS. 

Libel — Mercantile agency — Confidential report — False information 

— Privilege. 

A mercantile agency is not liable in damages for false infor- 
mation as to a trader given in good faith to a subscriber 
making inquiries, the information having been obtained by the 
mercantile agency from a person apparently well qualified to 
give it, and there being nothing to make them in any way doubt 
its correctness. Judgment of Boyd, C, 28 O.K. 21, reversed. 
Robinson v. Dun, Court of Appeal, 11 May, 1897. 

Promissory note — Alteration after maturity — Signature by new maker 
—Discharge of accommodation maker. 

A promissory note made by two persons, one signing for the 
accommodation of the other, was, after maturity, signed by a 
third pei*son. Held, on the evidence, that this third person 
signed as an additional maker, and that there was, therefore, a 
material alteration of the note, discharging the accommodation 
maker. Judgment of Boyd, C, 28 O.K. 175, reversed. Carrique 
V. Beaty, Court of Appeal, 18 May, 1897. 

Fire — Negligence — Clearing land-Setting out fire — Period of year — 

Liability, 

In the month of August the defendant set out fire on his land 
for the purpose of clearing it. This fire continued to burn till 
October, when, in consequence of a very high wind, sparks were 
carried to the plaintiff's land, and set fire to some ties and posts 
stored thereon. 

Meld, that the question of the defendant's liability and negli- 
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gence should be determined having regard to the circumstances 
existing in October and not to those existing in Aagust. Judg- 
ment of Street, J., revereed. Beaton v. Springer, CJourt of Appeal, 
12 January, 1897. 

Municipal corporations — Highways — Nuisance —Obstruction— Tin- 
travelled portion of highxoay, 
A municipal corporation is not responsible for damages result- 
ing from a horse taking fright at railway ties piled, without the 
knowledge or authority of the corporation, on the unti-avelled 
portion of the highway, but the person piling the ties on the 
highway without authority is responsible. Judgment of 
Meredith, J., reversed in part. O'Neill v. Township of Windham^ 
Court of Appeal, 11 May, 1897. 

Contract — Employer's liability policy — Conrfition — Construction — 
Conduct of employer. 
An appeal by the plaintiffs from th« judgment of Rose, J., at 
the trial at Bamiiton, dismissing the action, which was brought 
by the firm of Talbot, Cockroft & Harvey, who were carpet 
manufactui'ei-s at Elora, and by their assignee for the benefit of 
creditors, to recover upon a policy of insurance against accidents 
in their factory. An employee in the factory had his fingers cut 
off by a machine, and brought an action against the plaintiifs for 
compensation, which action was defended by the present defen- 
dants, and recovered $1,200 and costs, which the plaintiffs in 
this action sought to recover against the insurers. The defence 
was mainly based upon a condition of the policy that " the 
employer shall, at the cost of the company, render them every 
assistance in his power in carrying on any suit which they shall 
undertake to defend on his behalf Held, that the implication 
from the condition was that the employers should not assist the 
opposite side, and the evidence showed that one of the plaintiffs 
had assisted the other side, and in view of the case of Wythe v. 
Manufacturers Ins, Co., 26 O.E. 153, the Court should not inter- 
fere to assist the plaintiffs. The appeal was dismissed with costs. 
— Talbot V. London Guarantee and Accident Company, High Court 
of Justice, 13 May, 1897. 

Constitutional law — Railways — Restrictions under provincial charter 
against crossing at grade — TUtra vires — Dominion Railway Act 
1888, ss. 21, 306, 307 — Jurisdiction of Railway Committee. 
The defendants were incoi'porated to construct an electric 
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railway, crossiDg the plaintiffs' line at Burlington, but forbidden 
by tbeir charter to cross the line of any stearo railway at grade. 
A dispute arising between the plaintiffs and defendants as to the 
manner in which the defendants should cross the plaintiffs line, 
the matter was brought before the Railway Committee of the 
Privy Council, who determined that the resti-iction in the defen- 
dant's Act of Incorpoi-ation forbidding them to cross at grade 
was ultra vires, and not binding on the defendants, and made an 
order allowing the latter to cross the plaintiffs' line at grade. — 
Held, that, subject to the right of appeal to the Governor- 
General or of reference to the Supreme Court of Canada, the 
decision of the Bail way Committee was, under s. 21 of the Eail- 
way Act of 1888, 51 V., c. 29 (D.), final, for es. 306 and 307 of 
that Act brought the defendant's line under the legislative auth- 
ority of Parliament so soon as they proposed to cross the plain- 
tiffs* line. — Grand Trunk By. Co. v. Hamilton Radial Electric My. 
Co., Street, J., 5 May, 1897. 



A NEW STUDY OF DISEASED MEMORY. 

A certain class of men who use spirits and narcotics, and pos- 
sibly othei-s who do not take drugs, manifest two distinct memory 
defects which may be called subjective and objective amnesia. 

In one case all phenomena concerning themselves, are faintly 
and imperfectly registered, while all events of the surroundings 
and conduct of others with whom they come in contact, are most 
vividly impressed on the memory. 

In the objective amnesia this is reversed. Their own acts, 
conduct and speech, are very clear, while that of othei-s is cloudy 
and very obscure. 

In one case the man remembers who he met and what was 
said, but cannot recall where he went or what he said. In the 
other, he can remember exactly what he said and did, but not 
the acts and talk of othera. 

This most confusing and contradictory condition is not recog- 
nized, and is practically a localized pai*esis of some brain section. 

In subjective amnesia, the following is an illustrative case : 
The man is a manufacturer who remembers having met different 
persons, and i*ecalls their conversation. Particularly where it 
has been in the nature of counsel, or the statement of facts. Or 
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if it was of a conti'ovei'sial character. He is a local politician, 
and the arguments of others and statements of matters are clear 
and can be recalled. But what he said and where he went and 
what his motives and reasons were for this or that is all a blank. 
Thus he met a rival in business, who told him many strange 
unexpected occurrences, and offered to join with him in a business 
transaction. The next day he was perplexed to know what he 
said to call out these statements, and why he should have called 
on this man. Later when he was told what he said he was 
astonished and chagrined. 

In another case a man reported a strange robbery to the 
police, and next day had a vivid recollection of what was said to 
him, and the advice to entrap the thief, but could not recall any 
statement of his. When his charge was read to him, it was a 
blank, and apparently untrue. A man returned home afler an 
absence of four days. He lemembered a conductor on the New 
York Central road conversing with him on the possibility of 
accidents. 

He remembered the clerk of the St. Denis Hotel introducing 
him to a gentleman, and a long convei*sation followed on the 
cider business. He remembered going to the office of the People's 
Line Boat and hearing mattera of freight discussed. 

lie remembered a religious conversation on the cars in which 
he was strangely advised, then he recalled an angry hackman 
who wanted larger fare for services bringing him home. The 
next day all was a blank concerning his acts or conversation. 

In objective amnesia. A man goes to New York, buys a bill 
of goods, makes some calls, visits the theatre, returns home. He 
cannot remember who he met nor whai was said, but his own 
acts and conversation were clear. He can tell what he said to a 
travelling companion on the way to New York, and what he 
said to the salesman from whom he purchased the goods ; the 
clerk of the hotel where he stopped, and all his converaation and 
every place he visited. The price of the goods asked is not 
cleai*, but his offer of a lower sum is vivid. His opinion of the 
markets and the demands of trade is remembered, but not the 
opinions of others. In another case a banker cannot recall any- 
thing said to him^ or any special conduct of others, but what be 
said is clear, and he is obliged to guess at what was said to 
explain his memory of what he said. He must judge of the acts 
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and conversations of others frum the recollection of his own acts 
and conduct. Thus he remembers denying certain statements, 
and defending particular theories, but he cannot recall the 
reasons or conversation of others which led up to this. 

In these cases there is disease of the ego, and a supreme ex- 
altation of the value and importance of all mental operations, 
which obscure every other state external to the mind. 

Also, profound depression of the ego, associated with intense 
suspicion and fear of the effect of acts and events, and the 
opinions of others. His own personality and its activity is 
obscured, but the individuality of others is magnified. Memory 
only records events outside that bear on the life ; or, on the con- 
trary, it fails to register outside events and conversation, and 
shows intense activity in fixing the woi*ds and pei*sonalities of 
the man. 

The psychology of this study will reveal minor degrees of this 
defect, in persons supposed to be healthy, and in transient 
periods of time. — Paper read by T, D. Crothers, }£.!>., before the 
Medico-Legal Society. 



THE GUARANTEEING OF DEBENTURES. 

The insurance of debentures is only one of the many ways in 
which the insurance principle is spreading itself over all the 
complex world of business, eliminating the element of risk. As 
applied to debentures it is new, and it yet remains to be worked 
out in detail ; but Finlay v. The Mexican Investment Corporation 
indicates some of the problems which the Courts will have to 
solve. The debentures in that case were to mature on Novem- 
ber 4, 1895, and the policy which the debenture-holder effected 
guaranteed payment of the principal moneys if default was 
made by the debtors for more than three calendar months after 
that date. The policy also provided, by one of the conditions, 
that the assured was not, without the consent of the guarantor 
corporation, to assent to any arrangements modifying the rights 
or remedies of the assured under the debentures. Then this 
happened. The company found itself in difficulties, and got the 
trustees for the debenture-holders to call a meeting, whereat the 
debenture-holders, by special resolution, voted to postpone the 
period for payment for three years. The insured debenture- 
holder was no party to this proceeding, and he sued the guaran- 
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tor corporation on the policy. The guarantor corporation could 
not, of course, say that the debenture-holder had broken the 
condition by assenting to a modification of the contract, because 
he had done nothing. The position they took up (ingeniously 
enough) was that there had been no default ; and as between the 
debenture-holder and the company that contention would have 
been good, but as between the debenture-holder and the guaran- 
tor corporation the debtors had clearly made default within the 
terms of the policy — so Mr. Justice Charles held. It is just such 
contingencies as these, indeed, that a guarantee policy is taken 
out to meet — to insure the debenture-holder getting his money 
at the stipulated date. The insurers cannot complain. They get 
their premiums and the salvage — that is, they are surrogated u> 
all the rights of the debenture-holder — and they must take the 
buixlen with the benefit. — Law Journal (^London). 



INJUNCTIONS AND CONTEMPT OF COURT, 

When will people begin to learn that trifling with an injunc- 
tion is an expensive and dangerous form of amusement ? At the 
best they will have to pay costs ; and they run no small risk in 
addition of finding themselves in KoUoway. It is quite a mis- 
taken notion to suppose that a man can ttafely disregard an 
injunction because he is not a party to the action in which it was 
granted, or because he is not expressly named in the order or 
otherwise included in it. He need not have been present when 
the injunction was made, or have seen the order itself or a copy 
of it; as long as he knows of its effect, he disobeys it at his peril. 
For, as appears from the recent decision of the Court of Appeal 
in Seaward v. Paterson, when a man is committed on the ground 
that he has aided and abetted some one else in a bi*each of an 
injunction, the jurisdiction arises from the fact that it is not for 
the public benefit that the course of justice should be obstructed. 
Moreover, such a man is clearly guilty of contempt. One of the 
leading cases on the subject is Lord Wellesley v. The Earl of 
Mortdngton, 1 1 Beav. 180, which, curiously enough, does not seem 
to be noticed in Mr. Oswald's Treatise on " Contempt of Court." 
There Lord Mornington having been restrained fi'om cutting 
timber by an injunction which did not extend to his servants and 
agents, one Batley, his agent, cut timber in breach of the injunc- 
tion ; and Lord Langdale held that Batley might be committed 
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for the contempt though not for the breach. In Avery v. 
Andrews, 51 Law J. Bep. Chahc. 414, Mr. Juetice Kay observed : 
** If anybody, though not a person actually named in the injunc- 
tion, chooses to step into the place of the man who was named, 
and to do th^ act which he was enjoined from doing, he has com- 
mitted a yerj gross contempt of this Court." Ana again : ^^ If 
people are so foolish as to imagine that they can in this way by 
a ruse avoid and get rid of an order made by this Court, it is 
time that this delusion should be put an end to." That was a 
case in which trustees of a friendly society, who had been re- 
strained by injunction from distributing certain funds among the 
members, retired from the trusteeship .and new trustees were 
appointed, who being aware of the injunction, proceeded to dis- 
tribute the funds. It is probable that their ''delusion " was "put 
an end to"; for Mr. Justice Kay committed both sets of trustees. 
—76. 

COUET OF APPEAL. 

London, 2 April, 189t. 

COBURN ET AL. V. CoLLEDGB (32 L.J.) 

Solicitor — Bill of costs — Cause of action — Statute of Limitations — 
Time from which statute runs. 

Appeal fi"om the judgment of Charles, J. 

The plaintiifs, who were solicitors, were retained by the 
defendant to do certain work for him, and on May 29, 1889, the 
work was completed. On June 7, 1889, the defendant left 
England for beyond the seas. On Jane 12, 1889, the plaintiffs 
duly delivered at the defendant's dwelling-house a signed bill of 
their costs, and this bill reached the defendant's hands in 1891. 
In 1896 the defendant returned to Engiand, and on June 12 the 
plaintiffs commenced this action to recover their costs. The 
defendant pleaded the Statute of Limitations. The plaintifiTs 
contended that the cau-se of action did not arise until the expir- 
ation of one month after the delivery of the bill of costs. 

Charles, J., held that the cause of action arose when the work 
was completed on May 29, 1889, and as the defendant was then 
in England the Statute of Limitations began to run from that 
date. He therefore held that the action was barred, and gave 
judgment for the defendant. 
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The plaintiffs appealed. 

Their Lordships (Lord Esher, M.. R, Lopee, LJ., and Chitty, 
L.J.,) dismissed the appeal, holding that the cause of action in 
respect of work done by a solicitor arose upon the completion of 
the work, and that therefore the Statute of Limitations ran from 
that date. 

Appeal dismissed. 

GENERAL NOTES. 

TiMK Limit fob Spbbohbs. — A bill has passed the Senate of 
Iowa limiting the time which lawyers may consume in arguing 
cases before juries. This is a revival of the ancient custom 
which compelled the advocates of Borne to measure their speeches 
by water-clocks. There are, it has been suggested, barristers in 
our Courts whose garrulous ease might well be submitted to a 
similar limitation, if it were not for the fact that their clients 
might be injured by the closure being applied before they had 
placed all their arguments before the jury. It is difficult to see 
why the time-limit should be applied only to speeches to jurors. 
There are counsel so richly endowed with the gifts of speech 
that they contrive, even in arguing before judges, to spin out the 
thread of their verbosity finer than the staple of their argument. 
There is only one way in which a judge can stop the eloquence 
of such an advocate. ^^Why," asked the late Master of the Bolls, 
" why was this point not raised before the judge in the Court 
below?" "His Lordship stopped me, m'lud," answered the 
fluent advocate. " How ever did he manage to do that ? " 
inquired the Master of the Bolls, with unmistakable surprise. 
" By a species of pious fraud, m'lud ; by pretending to be with 
me,'* was the reply. — Law Journal, 

Admissions and Bejections. — The examinations precedent to 
calls to the Bar do not become easier, if we may judge from the 
percentage of failures to successes. Of 126 candidates who 
presented themselves for the English Law part of the examin- 
ation, fifty-seven failed, and of these nineteen have been debarred 
from again attempting to pass until the autumn, and one candi- 
date has been relegated to his studies for a year. Boman Law 
and Constitutional Law have not proved fatal to students to sach 
an extent as has English Law. We wonder if the increasing 
difficulty in the examination will result in a race of better law- 
yers than those produced by the old methods. We doubt it. — lb. 
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Legal Antiquities. — ^Few people are aware that Id two coun- 
ti'ies at least laws have beeD passed giving women the right to 
propose marriage. In case of refusal to accept the hand of the 
suitor a heavy fine was imposed upon the unfortunate man. 
Among the ancient recoixls of Scotland a searcher has recently 
discovered an act of Scottish parliament, passed in the year 1288, 
which reads as follows : '^ It is btatut and ordaint that during the 
rein of his maist blissit Begeste, ilk for the yeare knowne as lepe 
yeare, ilk mayden layde of bothe highe and lowe estait shall hae 
liberte to bespekeye man she likes, albeit he refuses to taik hir to 
be his lawful wyfe, he shall be mulcted in ye sum ane dundis or 
less, as his estat may be; except and awls gif he can make it 
appeare that he is betrothit ane ither woman he then shall be 
free." A few years later a similar law was passed in France and 
received the approval of the king. It is also said that before 
Columbus sailed on his famous voyage a similar privilege was 
granted to the maidens of Genoa and Florence. There is no 
record of any fines imposed under the Scotch law or trace of 
statistics of the number of spinsters who take advantage of it or 
the French enactment. — The Green Bag. 

Damnum Absque Injuria. — In a suit brought against a rail- 
way company by a widow for the death of her husband, the 
defendant's counsel cross-examined the plaintiif as follows : — 

Q. ^* Madam, Mr. X. was a good man, was he not ? " 

A. " Yes, a very good man.*' 

Q. " But sickly and getting a little old ?" 

A. " Yes, he was a consumptive and 50 years old." 

Q. " You have since married the second time ?" 

A. " Yes, a few days ago." 

Q. ^' This husband is a fine looking, healthy young fellow, 
isn't he?" 

A. "Well, yes, hois." 

Q. ** Now, isn't it a fact that he is a much better husband than 
your first one ? " 

A. " Well, I think he is." 

Q. **Then, how are you damaged by the railroad train ninning 
over the fii*st one?" 

Female Lawyers in the South.— Alabama is said to be the 
firat southern state to pass a bill permitting females to practise 
law. 
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Trade Unions. — One who procures the discharge of an 
employee not engaged for any definite time, by threatening to 
terminate a contract between himself and the employer which be 
had a right to terminate at any time, is held, in Raycroft v. 
Tayntor (Vt.), 33 L.E.A. 225, to be not liable to an action by 
the employee for damages, whatever motive may have prompted 
him to procure the discharge. 

An Interesting Question. — At a meeting of the Leeds Law 
Students' Society, held on February 8, the following subject was 
debated : " A., a bache!or, in 1S93 promised to marry B., a 
spinster. A. failed to keep his promise, and in 1896 B. brought 
an action for breach of promi80 of marriage against him and 
obtained 5002. damages. The damages were never paid, and in 
the same year the parties were married. In the beginning of 1897, 
0., an antenuptial creditor of B. for 100/., applied to A. for pay- 
ment of that sum. A.'a solicitor replies that A. received no 
aseets with B., and is therefoi-e not liable. C.'s solicitor answers 
that A. received assets to the extent of 500/. Can C. successfully 
maintain an action against A. for the lOOZ. ?" Mr. G. B. Foster 
opened in the affirmative, and Mr. E. N. Whitley replied in the 
negative. After a brief discussion, the chairman, Mr. W. H. 
Clarke, summed up, and there was a majority for the affirmative. 

Aspiration and Practice. — At the farewell dinner to Sir 
Alfred Milner, the newly appointed Governor of Cape Colony and 
High Commissioner for South Atrica, Mr. A^quith, Q.C., M.Jb*., 
referring to the days in which Sir Alfred Milner sought to 
practise at the Bar, said : " We both joined, and we both aspired 
to practise the profession of the law. I am afraid that, in those 
days, at any rate, there was a good deal moie aspiration than 
practice. But I can recall occasions on which he and I have in 
a gloomy mood dibcusssed the baffling problem which constantly 
presents itself to ambitious youth in this country — the un- 
accountable want of discrimination of that which is ironically 
called the lower branch of the legal profession. Well, after a 
time, much to my regret and to that of many others, Sir Alfred 
Milner turned his back upon the Temple. The Northampton- 
shire Sessions, in which I believe upon one occasion his voice had 
been raised for a trifling honorarium in the interests or supposed 
interests of justice, knew him no more. He deviated, as so many 
good men have been tempted to do, into the seductive by-paths 
of journalism.'' 
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CURRENT TOPICS AND CASES, 

The Jubilee honors include knighthoods to three 
Canadian judges. In the Province of Quebec th«^ Acting 
Chief Justice of the Superior Court at Montreal becomes 
Sir Melbourne M. Tait. Since his accession to the bench, 
and more particularly since his appointment to the 
position of Acting Chief Justice of the Superior Court, 
Sir Melbourne Tait has won golden opinions from the 
bar, who best know and are competent to appreciate the 
important services rendered by the Chief Justice. From 
a number of causes — illness and absence of some of the 
judges, increase of court work owing to election con- 
testations, and litigation arising from the new electric 
and other corporations organized of late years, and last 
but not least, the augmentation of the work of the Court 
of Review, proceeding from the change in the law which 
permits appeals to be taken directly from the Court of 
Review to the Supreme Court, — from these and other 
causes, the rolls of the Superior Court and Court of 
Review had become abnormally congested with cases. 
The Acting Chief Justice applied himself with untiring 
energy and considerable administrative ability to remedy 
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this state of things, and with the co-operation of his 
brother judges, his efforts have been crowned with 
remarkable success. Some three hundred Ereview cases 
have been heard and determined within a twelvemonth, 
thirty-nine being pronounced on a single day, and nearly 
sixty within one month. The rolls of the Superior 
Court have also been cleared of the accumulation of 
cases, and the result is that it is far from uncommon to 
have a judgment in an ordinary contested suit within six 
months from the date when the cause of action arose. 
To Sir Melbourne Tait must be ascribed very largely this 
happy change in the administration of justice in Mont- 
real, and the knighthood conferred on him on Jubilee 
day is a fitting acknowledgment of the great services 
which he has rendered while holding the office of Acting 
Chief Justice. 



The other two judges knighted are Chief Justice 
Hagarty, who recently retired from the Chief Justiceship 
of Ontario, and Chief Justice Taylor, of Manitoba. Chief 
Justice Hagarty formerly declined a knighthood, but has 
now accepted it. It may be remarked that Canada has 
three out of the seven legal knighthoods bestowed. 



Other honors which have fallen to members of the bar 
are a Gr. C. M. Gr. to the Premier of Canada, Mr. Laurier, 
and to the Minister of Justice, Sir Oliver Mowat, and a 
K. C. M. Gr. to Mr. Kirkpatrick, the Lieutenant-Governor 
of Ontario, and to Mr. L. H. Davies, Minister of Marine 
and Fisheries. 



The bar of Montreal has lost a diligent and active 
member by the untimely death of Mr. O. M. Aug6, Q. C, 
which occurred on the 22nd of June. Mr. Aug6 was 
born at Joliette about 52 years ago. He studied law in 
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Montreal, and was admitted to the bar in 1867. He was 
appointed a Q. C. in 1887. Besides attaining some pro- 
minence in his profession Mr. Auge also took a prominent 
part in local politics, and for some years represented the 
St. James division of Montreal in the provincial legis- 
lature. 



The English Bar figured in a remarkable way in the 
Jubilee proceedings, the representatives of the proffts^ion, 
headed by the law officers, attending in state at St. Paul's 
Cathedral on Sunday, the 20th June. The Bar marched 
in procession from the Chapter House, around St. Paul's 
Churchyard, up the rows of steps in front of the Cathe- 
dral, and then to their allotted places. This is said to be 
the first occasion on record when there was a state 
attendance of the Bar at the Cathedral. 



Scottish lawyers are now covetous of the distinction of 
Q. C, and a Scottish roll has been instituted. About a 
dozen members of the Faculty of Advocates have applied 
to be put on the roll. However, it is stated that no 
counsel of less than nineteen years' standing has sent in 
his name. 



It has been proposed that the long vacation in Eugland 
shall commence on the first Monday in August and ter- 
minate at the end of September. So far as considerations 
of weather and temperature and school terms afiect the 
question it would certainly be more convenient to close 
the work of the courts in August and resume the sittings 
in the beginning of October. The proposed period of 
vacation also approximates more closely to our own 
vacation, where, in consequence of the greater intensity 
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of the heat and the p^eneral exodas from the large towns 
dnring the mid-summer months, the courts close on the 
80th June and resume on the 12th September. 



The Supreme Court of the United States is a hard 
worked tribunal. We notice, however, that Mr. Justice 
Harlan, one of the members of the Oourt, is to deliver 
thirty-six lectures in the summer course of the University 
of Virginia, during the months of July and August. 
Four or five law lectures per week in the vacation time 
does not seem much like relaxation. 



COURT OP APPEAL 

London, 29 ApriJ, 1897. 

In re Tus Eastman Photogbafhio Materials Company's 
Trade- MARK (32 L. J.). 

Trade-mark — Descriptive word — ** Solio'' — Photographic paper — 
Hegistration — Patents, Designs, and Trademarks Act, 1888, s. 
10, subs. 1 id) (e). 

Appeal fi-om a decision of Kckewich, J., (noted 31 L. J. N. C. 
649 ; W. N. (189G) 158), refusing to direct the registration of the 
word "Solio" aa a tnicle-mark in connection with photographic 
paper. The Comptroller hud refused to register the word upon 
the ground that it indicated the character and quality of the 
goods, and therefore under section 10, sub-section 1 (e) of the 
Patents, Designs, and Trademarks Act, 1888, it could not be 
registered. It appeared to be his practice not to put on the 
register the word **Bun*' or "sol" in connection with photo- 
graphy. 

Kekewich, J., upheld the decision of the CoraptroUor, being of 
opinion that * Solio " connoted the idea of " sol " or the •* sun." 

The applicants appealed. 

J. F. Moultony Q.C., and D. M. Kerly, for the appeal, con- 
tended that the subclauses (<2) and (e) of sub-section 1 of section 
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10 of the Act of 1888 must be read disjunctively, and that inaa- 
mach as " Solio " was an invented word it could be registered 
under sub-clause (d), and it was in that case immaterial to con- 
sider whether or no it was a word having no reference to the 
character or quality of the goods as required by sub-clause (e). 

Sir R. Webster^ Q-C, (Attorney-General), and M, Ingle 
Joyce, for the respondent 

Their Lordships (Lindley, Lopes and Rigby, L. JJ.) dismissed 
the appeal. They said that they were bound by the decision 
of the Court in In re The Farbenfabriken Application ('Somatose* 
Case), 63 Law J. Bep. Chanc. 251 ; L.R. (1894) 1 Chanc. 645, 
and In re Penshams Trade-mark (^Mazawatfee* Case), 64 Law 
J. Bep. Chanc. 634; L.E. (1895) 2 Chanc. 176 ; and, admitting 
that "Solio '* was an invented word, yet it was not a fit subject 
for registration under the Act, in reppect of photographic paper, 
as it was a word which anyone would connect with sunlight, 
and, therefore, it could not bo said to have no reference to the 
chai*acter or quality of the paper in connection with which it 
was intended to be used. 



RECENT ONTARIO DECISIONS. 

Eoidence — Exposure of body to jury. 

In an action to recover damages for alleged malpractice, the 
plaintiff is not entitled to show to the jury the part of the body 
in question for the purpose of enabling them to judge as to its 
condition. Judgment of Armour, C. J., reversed. Laughlin v. 
Harvey, Court of Appeal, 11 May, 1897. 



Patent of invention — New application of old mechanical device. 

The application to a new purpose of an old mechanical device 
is patentable, when the new application lies so much out of the 
track of the former use as not naturally to suggest itself to a 
person turning his mind to the subject, but requires thcmght and 
study. Judgment of Fulconbridge, J., reversed. Bicknell v. 
Peterson, Court of Appeal, 11 May, 1897. 
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Slander — Privilege — Interest — Duty, 

The defendant, while aiding, at his request, the owner of 
stolen material in his search for it, said, when what was sup- 
posed to be part of it was found in the possession of a workman 
employed by the defendant, that the plaintiff had stolen it. Held, 
that, both on the ground that the defendant had an interest in 
the search, and on the ground that it was his duty to tell his 
workman that the material did not belong to the peraon from 
whom he had received it, the statement was primd facie privi- 
leged. Judgment of MacMahon, J., reveraed. Bourgard v. Bar- 
thelmes, Court of Appeal, 11 May, 1897. 



Railways — Lands injuriously affected — Arbitration and award — 51 
Vic.^ ch. 29, ss. 90, 92, 144 (D.) — Compensation — Damages — 
Operation of railway, 

A claimant entitled, under the Eailway Act of Canada, 51 Vic. 
ch. 29, to compensation for injury to lands by reason of a rail- 
way, owing to alterations in the grades of streets and other 
structural alterations, is also, having regai*d to ss. 90, 92 and 144, 
entitled to an award of damages arising in respect of the oper- 
ation of the railway, and to Interest upon the amounts awai*ded, 
notwithstanding that no part of such lands has been taken for 
the railway. Hammersmith etc., By. Co. v. Brand, L.R., 4 H.L. 
171, distinguished. — In re Birely and T. H, & B, By. Co., High 
Court of Justice, Armour, C. J., 5 June, 1897. 



Promissory note — Contract — Bescission — Deposit — Forfeiture, 

The plaintiff, on the 18th February, 1895, agreed to sell to the 
defendant a timber limit for $115,000, payable $500 in cash, $500 
in ten days, secured by a promissory note, and the balance in 
thirty days. The $500 cash was paid and the note given, but it 
was not paid at maturity, nor was the $114,000 paid when duo. 
On the 2nd May, 1895, the plaintiff wrote to the defendant re- 
scinding the contract on account of the non-payment of the pur- 
chase money. The defendant afterwards paid $100 on the $500 
note, and gave a new note lor $400. In an action brought upon 
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the new note, the defendant contended thiit, although he had 
forfeited the $500 paid in cash, he should not forfeit the second 
$500, bat that it was in the same position as the $114,000; and 
could not be recovered after the rescission of the contract. Held, 
that the contract had been ended by the mutual action of the 
parties, and the law left them where they had put themselves. 
Whatever money had passed from one to the other could not be 
recovered, nor could the note be recovered from the hands of the 
vendor, nor could he sue upon it to recover the amount of it 
from the purchaser. The contract was at an end, and all rights 
thereunder and remedies thereon ended therewith, except that 
damages for the breach of it might be sought by the vendor. 
The doctrine applicable to " deposits " did not apply to this sub- 
sequent payment, which was not part of the deposit. Judgment 
of Street, J., reversed. Fraser v. Byan, Court of Appeal, 24 
June, 1897.' 



Trade-mark — Infringement — Use of particular word in advertising. 

Action by Archdale Wilson & Oo., wholesale druggists at 
Hamilton, against The Lyman Bros. & Co. (Limited), wholesale 
^rnggisia at Toronto, for an injunction restraining the defendants 
from imitating and infringing on the plaintiffs' trade-marks, 
labels, envelopes, and boxes, and from imitating and infringing 
upon the pads manufactured by the pluintiffn and sold under a 
registered trade-mark consisting of the words " Wilson's Fly 
Poison Pads." The defendants described their goods as ** The 
Lyman Bros. & Co. (Limited) Lightning Fly Paper Poison." 
The woixi **pad" only appeared upon the envelopes as printed at 
the top, as follows: ** Three pads in a package, five cents." " Six 
pads in a package, ten cents." The plaintiftV contention was 
that the defendants should be restrained from using the word 
"pad" in any form upon the package. The defendants' con- 
tention was that unless the Court had the right to restrain the 
defendants from putting up fly paper in the form of pads, there 
was no right to restiain them from stating on the envelopes 
that there were pads inside. Held, that the plaintiffs were 
not entitled to have the defendants restrained from using the 
word **pads" as they did upon their envelopes. Wilson v. 
Lyman, High Court of Justice, Rose, J., 23 June, 1897. 
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MIDDLE NAME AND LETTER, 

The poreistent struggle of the middle name and letter for 
recognition in the law has been well nigh frnitless. Time and 
again the Courts have declared that the law knows but one 
Christian name; that the middle name and letter are immaterial; 
that the omission of such name or letter is not a misnomer, and 
that a wrong middle name or letter, being mere surplusage, 
might be disrogai-ded. 

In Keane v. Meade^ 28 U.S. 1, (1830), a commission issued in 
the name of llichard M, Meade, the name of the defendant being 
Eichard W, Meade. It was held that this variance did not aifect 
the execution of the commission. Thompson, J., said : ** It is 
said, the law knows only one Christian name, and there are 
adjudged cases stiongly countenancing, if not fully establishing, 
that the entire omisnion of a middle letter is not a misnomer or 
variance * * * and if so, the middle letter is immaterial and 
a wrong letter may be stricken out or disregardeJ." 

In Dills V. Kinney, 3 J. S. Gr. 130 (1835), Hornblower, C. J., 
said : "The first effort made by the defendant below was to defeat 
the plaintiff's action by showing that she had not sued in her 
true name. But they failed to establish the fact. The only wit- 
ness examined on that point testified, it is true, that the plaintiff 
once said that her name was Margaret N. or Margaret Ann 
Einney ; that he hail never known her, however, to use any 
other name than that of Margaret Kinney. If, however, the 
fact had been otherwise it ought not to have availed the defen- 
dant. It was sufficient if she was known as well by the name of 
Margaret Kinney as of Margaret N. or Margaret Ann Kinney." 

To the same effect are: Walhridge v. Kibhee, 20 Vt. 543 (1848); 
Bhtch V. Johnson, 40 111. UC (1864). 

In Bourn v. Mulford, 5 Halst. 273 (1828), however, where the 
summons was issued in the name of John Mulford and the state 
of demand was filed in the name of John 8. Mulfoixi, and judg- 
ment entered for the plaintiff by default, the Court, on certiorariy 
reversed the judgment, saying : "The introduction of a letter or 
name between the Christian and surname is very common for 
the purpose of distinction, and therefore, in presumption of fact, 
John Mullord an<l John S. Mulfoi-d are not the same, but differ- 
ent persons. Hence the variance was material. To sanction it 
might open the door to serious mischief The defendant has 
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notice by the summons to answer to the suit of John Mnlfurd, 
but he may be subjected to very deleterions surprise if the 
account of another person is exhibited and may pass into judg- 
ment against him. If, subsequent to such a judgment, either of 
the parties, thus uncertainly ascertained, should commence 
another action against the defendant, he would have to accom- 
plish an unreasonable, if not insuperable task in sustaining a plea 
of former recovery ; for by which of the persons is the recovery 
had ? He whose name is entered on the justice's docket, or he 
who is. name.] in the state of demand ? And if in the lapse of a 
few yeai-s the state of demand be lost, it will become still more 
difficult to show that a judgment has been rendered for the 
demand of John 8. Mulford, if, in truth, he is the actual plaintiff 
in this case. To all these hazards and burthens the defendant 
ought not to be exposed in order to save the plaintiff from the 
consequence of carelessness or inattention. If the defendant had 
appeared and gone into trial without objection, we should have 
been unwilling to listen to any complaint from him on this 
ground." 

See also Wilier v. Wilier, 1 Wend. 55, to the same effect. 

In Erskine v. Davis, 25 111. 226 (1861), Caton, C. J., said: ** If 
this was a mere question of identity of a paper described in a 
]»leading which had misstated the middle name, and which could 
have but one correct description, it might be a fatal misde- 
scription." 

But in Thompson v. Lee, 21 111. 242 (1859), Walker, J., said : 
'' It is nrged that there was a variance between the note declared 
upon and that which was ]*cad in evidence on the trial. The 
summons and declaration were each against James Thompson 
and John L. Thompson, and the note read in evidence is signed 
by John L. Thompson and James Thompson. But in the latter 
signature a letter or character resembling the letter B. or R 
appears between the Christian and surname. Whether it was 
intended to be a letter, or a character used as the maker's mark, 
we conceive can make no difference, as such initial letter is not 
regarded as part of the name, and the law only recognizes one 
Christian name of a party." 

In cases involving the consideration of the sufficiency of 
grants, tax rolls and certificates of tax sales this matter has been 
fi-equently considered. 
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In Enkine v. Davis^ supra, Caton, C. J., said: "Tie objection 
to the execution of the deed by Margaret is that her name in the 
body of the deed is written Margaret A. Gittin^i^, and her 
signature to the deed is Margaret S, Giltings, which is the real 
name of the party who owned that intei*est in the land, and who 
designed to convey the interest by the deed she thas executed. 
The middle name might have been wholly omitted in the body of 
th^ deed or in the sigDature, and the conveyance still be held 
good if the party actually owning the premises and intending to 
convey them was intended to be described in the deed and she 
actually signed it. In the law the middle letter of a name is no 
part of the name. It may be dropped and resumed or changed 
at pleasui*e, and the only inquiry is one of substance — ^was the 
deed in fact executed by the proper party? " 

In Franklin v. Talmadge, 5 Johns. 84 (1809), an action of tres- 
pass quare clausum /regit ^ the plaintiffs produced a perfect title to 
William T. Robinson and others. The defendants objected to 
the deed on account of the variance as to the name of William 
Bobinson named in the declaration. Plaintiffs offered to prove 
that one of the plaintiffs was as well known by the name of 
William Eobinson as by the name of William T. Bobinson; and 
that he was sometimes called by the one name and sometimes by 
the other. The Court ruled against the plaintiffs, who were non- 
suited. The non-suit was subsequently set aside and new trial 
awarded, the Court saying: "The addition of the letter T. 
between the Christian name and surname of the plaintiff did not 
affect the grant, which was to be taken benignly for the grantee. 
It was no part of his name, for the law knows only of one 
Christian name, and it was perfectly competent for the plaintiff 
to have shown, if necessary, that one of the plaintiffs was known 
as well with as without the insertion of the letter T. in the 
middle of his name, though even that was not requisite in the 
first instance nor unless made necessary by testimony on the 
part of the defendant.*' 

To the same effect are: Gaines v. Dunn, 39 U.S. 322 (1840), 
and Schofield V.Jennings, Adm'v, 68 Ind. 232 (1879), where the 
earlier cases are collected. 

In Van Voorhis v. Budd, 39 Barb. 479 (1863), an action brought 
to recover damages for seizure and sale of a horse, the defendant 
justified under a tax waiTant. The tax was assessed to Henry 
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D. Yan Yoorhis, while the real name of the plaintiff was William 
ff. Van Voorhis. The proof npon the trial, however, showed 
that the plaintiff was also known in the town as Henry Van 
Voorhis, and that he was the person intended to be charged with 
the payment of the tax. Brown, J., said: "In respect to the 
presence of the letter D. between the words Heniy and Van 
Voorhis upon the tax i*oll, it is to be regarded as surplusage 
upon the well known rule that the law recognizes but one 
Christian name. There was no proof offered to show that there 
was any other person in the town of Fishkill, known by the 
name of Henry Van Voorhis, or Henry D. Van Voorhis, to 
whom the charge might have refen*ed, so that there could be no 
confusion and no uncertainty in regard to the person whose duty 
it was to pay the tax." 

In Stewart v. Colter, 31 Minn. 385 (1884), the question was as 
to the sufficiency of certain tax certificates to vest titles in the 
plaintiff. Berry, J., said : " The objection that the certificates 
run to Nannie Stewart and not to Nannie W. Stewart, the name 
by which the plaintiff suei?, is disposed of by the familiar rule 
that the law does not, except perhaps in special circumstances, 
recognize a middle name or its initial as a necessary part of a 
person's legal name." 

The rule has also been frequently applied in criminal prose- 
cutions. 

In Miller et al. v. People, 34 Il|. 457 (1866), the indictment 
charged the robbeiy to have been committed on Isaac E. Ran- 
dolph; it was proved that it was committed on Isaac B. Randolph, 
to whom the stolen money belonged. Counsel for defendant 
contended that although it was unnecessary to insert the initial 
R. in the name of the party robbed, yet, as it was inserted, and 
it was not proved he was as well known by the one name as the 
other, the variance was fatal. 

Mr. Justice Breese said : " We are not of this opinion. The 
middle initial might, as counsel admits, have been wholly omitted 
in the indictment, and it would have been good if the i*eal 
Randolph was intended to bo named in it as the owner of the 
property stolen. In law the middle letter of a name is no part 
of the name. It may be dropped and resumed or changed at 
pleasure, and the only inquiry is one of substance— was he the 
real party robbed ? " 
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In State v. Blach, 2 Mo. App.531 (1882), where John L. Black 
was indicted under the name of John B. Black, Blackwell, J., 
said : "The testimony of the notary is clear that the affidavit 
was made before him by the man Black on trial, and that that 
man made one and only one affidavit before him. The Christian 
or first name is called in law the proper name, and the peraon 
has but one, for middle names are not regarded in law. ^or is a 
middle initial regarded. ^ ^ ^ The change in the middle 
name is no variance nor does it appear how it can be at all 
material since the identity of the person who signed the affidavit 
is established." 

In accoi-d with these latter cases are : — Choen v. State^ 52 111. 
247 (1876); Tacker v. People, 122 111.583 (1887), and i2os« v. 
State, 116 Ind. 495 (1888).— CTmwersrty Law Review (N. F.) 



KISSING THE BOOK, 



It is generally assumed that " kissing the book " is, or at any 
rate, was until recently, a necessary part of the legal ceremony 
of oath- taking. Wo believe this assumption to be eri-oneous. It 
would appear that the most ancient form of swearing in the 
Christian Church was to lay the hand upon the Gospels and say, 
'^ So help me God and these Holy Gospels." This seems to have 
been the usual ceremony accompanying a judicial oath until, at 
all events, the end of the sixteenth century ; for Lord Coke says, 
'^ It is called a corporal oath because he (t.e. the witness) tonch- 
eth with his hand some part of the Holy Scriptures." It will be 
observed that Coke says not one word about kissing the book. 

When the practice of kissing the book began is undetermined. 
It has been stated thai this form was fir>t prescribed as part of 
the ceremony of taking the oaths of allegiance and supremacy. 
It is interesting, and may be significant, to note that Shakes- 
peare only once alludes to the practice of kissing the book, and 
on that occasion turns it into ridicule. Whatever the origin of 
the practice, there can be no doubt that kissing the book was the 
ceremony which usually accompanied the taking of an oath in 
an English Court of justice in the seventeenth century. But in 
1657 there occurred a case, reported in 2 Siderfin 6, which for 
our present purpose is most important. It appears that on a 
jury trial Dr. Owen, Vice-Chaneellor of Oxford University, being 
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called ae a witness, refused to be sworn in the usnal way by lay- 
ing his right hand on the book, and afterwards kissing it; but he 
caused the book to be held open before him, and he raised his 
Tight hand. The jury doubting what credit they ought to give 
to his oath, the matter was refen-ed to the Chief Justice, who 
Tuled that Dr. Owen ^' had taken as good an oalh as any other 
witness.'' And then the Chief Justice added an observation 
which in "Gowper's Eeports," i. 390, and in "Macnally on 
Evidence," i. 97, and elsewhere, is misquoted as follows : " If I 
were to be sworn I would kiss the book." Now that is not at all 
what the Chief Justice said. The words in Siderfio's report are 
these: "II dit si il fuit destre Jure il voilt deponer sa main 
dexter sur le livei* mesme." Thus the Chief Justice says not one 
word about kissing the book. In 1745, on the occasion of the 
trial of the rebels at Carlisle, a question arose as to the validity 
in English Courts of the Scottish form of oath, when Mr. Justice 
Gould, '' finding it to be the ceremony of a particular sect," 
admitted a witness to sweai* by the form of holding up the hand ; 
and afterwai'ds the judges determined that the witness was 
legally sworn. The same question arose, and was similarly 
dealt with, at the Old Bailey in 1786, and again in 1788. A few 
years later — namely, in 1791 — the same question once more 
cropped up, and, after considerable hesitation, Loi*d Kenyon 
determined to receive the witness's evidence under the sanction 
of an oath so administered by uplifted hand. But there is a case 
which. seems at first sight to run counter to the general drift of 
the decisions hitherto mentioned. It is reported, from a manu- 
script note, by Macnally in his book on "Criminal Evidence," 
vol. 1, p. 97 : " On the trial of the rioters stiling themselves the 
Protestant Association at St. Margaret's Hill, Sarrey, in 1780, 
Sylvester, for the prisoners, desi]*ed that some Irish Aoman 
Catholics who appeared as witnesses should be sworn on the 
New Testament with a crucifix or cross on it, and said that he 
was well informed that persons of their persuasion were so sworn 
in Ireland by the magistrates and in the Courts of justice. But 
Baron Eyre denied that such a custom could exist, and ordered 
the witnesses to be sworn in the usual way.'' The comment of 
the learned author on this decision is as follows : " In the 
assertion the counsel was right ; in the denial of the custom the 
judge was wrong." If, a^t was probably the fact, the witnesses 
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were called on behalf of the prosecution, whilst the objection was 
taken by the coilnsel for the defence, the case is clearly differen- 
tiated from the cases mentioned above, where the objection was 
raised by the witness himself. Thus nndorstood, the decision 
seems to amoant merely to this : that if the usual form of oath is 
binding on the conscience of a witness, thd Court will refuse to 
consider, on objection taken by the^ other side, whether another 
form would be more binding. It stands, therefore, much on the 
same gronnd as the decision in The Queen's Case (1820), 2 B. & 
B. 284. There it was held that a witness, having taken the oath 
in the usual form without objection, could afterwards be asked 
whether he thought it binding on his conscience; but if he said 
" Yes," he could not be further asked whether he considered any 
other form of oath more binding. 

Cases similar to those mentioned above having given rise to 
doubts, the Act 1 & 2 Vict., c. 105 was passed. By that Act it is 
provided as follows : '' In all cases in which an oath may lawfully 
be and shall have been administered to any person, such person 
is bound by the oath administered, provided the same shall have 
been administered in such form and with such ceremonies as 
such pei'Bon may declare to be binding." This statute has always 
been interpreted to confer a right upon a pei*son who is willing 
to swear, but refuses to be sworn in the ordinary form, to have 
an oath administered to him in any manner which he may 
declare to be binding. Thus the law remained until 1888, when 
by the Oaths Act of that year, section 5, it was enacted as 
follows : " If any person to whom an oath is adminiBtered desires 
to swear with uplifted hand in the form and manner in which an 
oath is usually administered in Scotland, he shall be permitted 
so to do, and the oath shall be administered to him in such foi*m 
and manner without further question.'' 

The formula of the Scottish oath is as follows: ''I swear by 
Almighty God [and as I shall answer to God at the Great Day of 
Judgment] that I will tell the truth, the whole truth, and noth- 
ing but the truth." During the debate in the House of Commons 
in 1888 it was stated that the words inclosed within brackets are 
often left out of the oath in Scotland ; but the then Lord Advo- 
cate (Mr. Macdonald) emphatically denied ihe fact, and warmly 
declared that it was "utterly contrary to law to leave that 
reference out." Notwithstanding this high authority, there can 
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be little doabt that as a matter of practice these words are now 
frequently omitted by the judges of the Scottish Courts in admin- 
istering the oath. But, however that may be, section 5 seems to 
have made them part of the form when used in England, and in 
many quarters they constitute a sti*ong objection to the Scottish 
oath. For instance, Judge iSnagge the other day said that he 
should not like to hear*the witnesses in his Court at Northamp- 
ton using that form of imprecation. Hence it is all the more 
necessary, pending a settlement by legislation, to insist upon the 
view that " kissing the book," is not an essential part even of the 
ceremony of taking the oath according to the English form. — 
LcoD Journal, 



THE LORD CHANCELLOR ON THE CODIFICATION 
OF COMMERCIAL LAW. 

The Lord Chancellor, in the courae of a speech. May 5, at the 
annual meeting of the City and Guilds of London Institute, said 
that the codification of the law was a subject with which he was 
tolerably familiar. The first observation he would make about 
it was that codification did not depend upon the lawyers ; it 
depended upon the legislative machine, and their legislative 
machine was at present not one that did its work with groat 
facility and great speed. There was some difficulty in getting 
any law passed, and if they began to codify the law, even in its 
commercial aspects, he was afraid that the pi*ocess would last 
some time. What had been done already had been done with 
great diligence certainly and with good effect. The law of bills 
of exchange, for instance, scattoi-ed as it was, had been now 
reduced to a code, and there was a Bills of Exchange Act which 
contained within its four cornera the law applicable to the sub- 
ject. Other branches, for instance partnership law, have also 
been codified. They had also a law which he thought ho might 
claim some credit for — the law of interpretation, which inter- 
preted certain words and gave legal efiect to them. This was 
perhaps only a modest programme, but it was only by doing 
things in a modest way and in small bits that it could be done at 
all. He entertained some doubt about the complete success of 
the German code if it comprehended the whole commercial law 
of Germany, but he had not yet seen it, and could not pronounce 
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a judgment upon it. The Cpde Napoleon itself, ever since it was 
passed, had given rise to a large number of treatises, and when 
he looked at the decisions of the Courts of France he was not 
certain that the code, although it was an admirable work, com- 
pletely facilitated everybody in understanding the law as people 
seemed to suppose would be the natural result of codification. 
Human language required exposition, bcoause no language was 
so perfect as to give every shade of meaning ; and when they put 
a thing into the iron fi*amework of definition, they had immedi- 
ately the foundation of various controversies as to what the exact 
meaning of each word was. The virtue, and, he believed, the 
great value, of the English law had been that, instead of putting 
everything in an iron ft*amework of definition, they had had the 
principle established of what was c-alled the common law, and 
among lawyere there was not much difficulty in saying what was 
the common law. But there was a great difficulty in saying 
sometimes what was the meaning of the statute law, and that 
was partly due, no doubt, to the mode in which the statute was 
manufactured. Something was brought in, and somebody sug- 
gested an amendment, and in oi*dor to save the bill from wreck 
the amendment was accepted without reference to the fi*ame- 
work of the statute, with the result that when it had to be con- 
strued by the judges it was not always absolutely satisfactoiy. 
In addition to the law as to bills of exchange they had also codi- 
fied the law as to arbitration, and they were now actually 
employed in the codification of the law as to the insurance of 
shipping, which was an important part of the commercial law, 
and they hoped to proceed with it as fast as they could. But, as 
he had said, it was only by proceeding in a small way, and with 
an unpretentious project, that anything real could bo done. It 
was desirable that the law should be simple, and that commer- 
cial men should be able to understand it and apply it to their 
business transactions, and, so far as he was concerned as the 
holder of his present office, he would do all he could to aid that 
good work. 



GENERAL NOTES. 



Till Bab of Chicago. — A late number of the Chicago Legal 
News gives biographical sketches, accompanied by portraits, of 
eleven '^ coloured " membei*s of the Chicago Bar, one of them a 
woman. 
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CURRENT TOPICS AND CASES. 

When, on the 22nd of June, a vote of $1000 was asked 
in the House of Oommons, Ottawa, to pay the expenses 
of Chief Justice Strong's visit to England, for the purpose 
of taking his seat as a member of the Judicial Committee 
of the Privy Council, Mr. Davies was asked whether the 
Chief Justice would be able to sit on appeals from the 
Supreme Court of Canada. He replied that he knew 
nothing in the practice of the Privy Council to prevent 
it, but he did not give a positive opinion. " The Chief 
Justice's duties in London," he added, *' would not inter- 
fere with his work in the Supreme Court, because the 
Privy Council sat in July, when Canadian Courts took 
long vacation." Even if there be nothing in the practice 
of the Privy Council to prevent it, we can hardly think 
that Sir Samuel Strong would adopt a course so directly 
at variance with the law and usage of the country he 
represents. The appeal from the Supreme Court is only 
accorded as an act of grace, and it would certainly be 
robbed of more than half of its prestige if the Chief 
Justice were to take part in the re-hearing of a case in 
which he had already expressed an opinion. As regards 
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the Province of Quebec, the learned Chief Justice seems 
to be to some extent in a dilemma. By all usage and 
tradition he cannot sit in appeal upon his own judgment, 
or the judgment of his Court, where special leave to 
appeal is accorded. On the other hand, where the 
amount involved is large enough, a direct appeal from 
the Court of Appeal or Review lies to the Judicial 
Committee. But should he sit even in these cases ? If 
the party has chosen to incur the greater expense of an 
appeal to England, it may be suspected that it is because 
he has more confidence in the Judicial Committee than 
in the Supreme Court. Having incurred this additional 
expense, in the exercise of his undoubted right, will he be 
satisfied to have his case heard by the Chief Justice of 
the Court which he made option to pass by ? At the 
date of writing, the cable has informed us that the Chie^ 
Justice has in fact sat in one Quebec appeal of the class 
indicated, that is to say, a direct appeal from the Quebec 
court. 



McGrill University is to have a Dean of the Law 
Faculty, as well aa the Principal of the University itself, 
from Scotland. It might seem at first sight that after an 
existence of half a century, some graduate of the Faculty 
could be found qualified for this position. It might als^ 
be supposed that the system of law in force in this Prov- 
ince is sufficiently peculiar to make it desirable that a 
Canadian lawyer should fill the position. Scotchmen, 
however, have remarkable adaptability. They have filled 
with great credit seats on the Judicial Committee of the 
Privy Council, and Mr. Walton, the new dean, will find 
many of Scotch descent on the bench and amongst 
the bar of Canada. 



The death of Mr. Joseph Amable Berthelot removes 
the oldest pensioned judge of the Superior Court in this 
Province. Mr. Berthelot was born in 1816, and admitted 
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to the bar in 1836, when he entered into partnership 
with Sir L. H. Lafontaine. On the elevation of the latter 
to the bench, the deceased became a partner of Sir 
George Etienne Cartier. During the years 1855 and 
1856 he acted as judge of the S^gniorial Court then sit- 
ting in Montreal; in February, 1859, he was made a Q.C., 
and the following year a justice of the Superior Court; to 
replace Mr. C. D. Day. In 1858 he was elected bdlonnier 
of the Bar of Montreal, and re-elected by acclamation the 
following year. In 1860 he was appointed a judge of the 
Superior Court, a position which he retained until 1st 
September, 1876, when he retired. 



Mr. Brown Chamberlin, C.M.Gr., who died a few days 
ago, was a member of the Quebec bar, but devoted him- 
self first to journalism, and subsequently, in 1870, 
accepted the office of Queen's Printer. In 1891 he retired. 
Mr. Chamberlin married a daughter of Mrs. Moodie, well 
known as a writer. Many of Mrs. Moodie's sketches ap- 
peared in the Literary Garland^ published by Mr. Lovell 
nearly half a century ago. 



NEW PUBLICATION, 

"Ze Droit Oivil Canadien;' by Mr. P. B. Mignault, Q.C. Vol. III. 
C. Thdoret, Montreal, publisher. 

The appearance of a third volume of this important work, 
within little more than two years from its commencement, 
indicates that the author is pursuing the plan laid out with 
unabated ardour, and that if no unoxp^ctod obstacle interferes 
the work will be brought in due course to its conclusion. Of the 
two volumes which previously appeared, the first brought the 
reader to the title of " Separation from Bed and Board," and the 
second, continuing the commentary from this point, ended with 
the title of '^Usufruct," 498 articles being thus commented on. 
The present volume takes up the titles of Eeal Servitudes, 
Emphyteusis, and the first title of the third book, treating of 
Successions. 
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The plan of the work has already been noticed in referring to 
the first two volumes. Mr. Mignault has adopted as the basis of 
his work the " Bepetitions " of Mourlon. The text of this work 
is reproduced when it is the same as that of our code, but it is 
not followed where the text of our law differs from the modern 
French law. The points of dissimilarity are carefully noted, and 
the differences are sufficiently considerable to represent about a 
thii'd of each volume. 

The title of Real Servitudes comprises nearly two hundred 
pages. On this subject the author has produced a considerable 
amount of original work. We may refer to his discussion of the 
subject of watercourses, pages 19 and following; on raitoyennet^, 
pages 58 and following; the distance to be observed in the 
planting of trees and hedges, page 100 ; the ownei*ship of fruits 
on branches which hang ovBr the adjoining property, page 111; 
servitudes by destination of the|?^6 defamille, page 151. 

The title of Emphyteusis is entirely original, this title not 
being found in the Code Napoleon. The work commences with 
a historical treatise on the subject and an examination of the 
consequences of the rule that emphyteusis carries with it alien- 
ation. 

The title of Successions occupies about 400 pages. The 
reader will find in examining this portion of the work a number 
of subjects on which the author has bestowed considerable 
research. Among many topics which might be indicated are 
those of successions devolving to ascendants and collaterals, dis- 
charge of the beneficiary heir, persons who are bound to make 
returns, effects of partition, etc. 

It may also be remarked that a number of supplementary 
notes have been added which are not without considerable 
interest. Space does not admit of an extended notice of these 
points, but it is sufficient to f^tij that the present volume fully 
maintains the high staridard which the author reached in the 
previous volumes, and which have already made a reputation for 
the work. 
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SUPREME COURT OF MICHIQAK 

29 March, 1897. 

City op Grand Rapids v. Williams. 

Disorderly conduct — Peeking into windows of residence disorderly 
conduct — Evidence — Complaint. 

One found guiUy of peeking inio the vnndoivs of an occupied reMenee, not 
occupied by himeelff waeprtjperly convicted of being a riisorderly person with' 
in the meaning of a city ordinance providing thaty " All perwns who shall be 
engaged in any illegcU or immoral diversion, or shall use any insulting, 
indecent or immoial language, or shall be guilty of any indecent, insulting or 
immoral conduct or behavior in any public street^ or elsewhere in said city, 
shall be deemed a disorderly person and shall be punished," etc. 

The complaint sufflcienUy alleged an improper or unlawful purpose and 
sufficiently described the place of the alleged offence. 

Tesiimony as to what occurred betioeen the respondent and the parties who 
were watching him, was competent for the purpose of identifying him, 

En-or to the Superior Court of Grand Bapids ; B. A. Burlin. 
game, Judge. 

Appeal of George Williams from a coDvictlon of disoi-derly 
conduct, affirmed. 

Moore, J. — ^The respondent was convicted of a violation of 
section 1, of an ordinance of the city of Grand Rapids, entitled 
" An ordinance relative to disorderly persons, which reads, " All 
persons who shall be engaged in any illegal or improper diver- 
sion, or shall use any insulting, indecent or immoral language, or 
shall be guilty of any indecent, insulting or immoral conduct or 
behavior in any public street or elsewhere in said city, shall be 
deemed a disorderly person and shall be punished," etc. 

The complaint, omitting the parts purely formal, reads as 
follows : — 

"On the 8th day of September, A.D. 1895, at the city of 
Grand Rapids, in the county aforesaid, and within the corporate 
limits of said city, one George Williams was then and there 
guilty of indecent, insuUing and immoral conduct and behavior 
by peeking in the window of a house on the corner of Wenham 
avenue and Lagrave street, said house being then and there 
occupied by persons living there, and not being the residence of 
said Williams, and was then and there found in a state of inloxi- 
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cation, to the ovil example of all othei*s in like case offending; 
contrary to the provisions of section 1 of an oi dinance of said 
city, entitled * An ordinance relative to disorderly persons/ *' 

Objection was made to the admii<sion of any testimony because 
the complaint does not state an offence. First, because looking 
into a house where persons reside is not immoral, insulting, or 
indecent. Second, because no improper or unlawful purpose is 
alleged. Third, because the complaint does not set forth any 
circumstances from which it would appear that the alleged act 
was immoral, insulting, or indecent. Fourth, because it does not 
allege any person was in the houte and because the complaint 
does not describe the place of the alleged offence. 

The testimony disclosed that in the night, between half past 
ten and twelve o'clock, respondent was seen to leave the side- 
walk and go to the baj^ window of a residence, about six feet 
from the walk and when within six inches of the window, he 
leaned over, with his arm on the window-sill, and j»utting his 
right hand above his eyes, looked into the window, and remained 
in thai position about two minutes. The room was lighted ; the 
window shade was six to twelve inches above the window sill. 
The room was occupied by several pei^Hons, some of whom were 
women, and all were dressed decorously. 

The respondent did not live at the residence where this 
occurred, and, so far as the record dibcloKes, he had no business 
to call him there. Two witnesses who saw the respondent 
while at the window, were allowed, over the objection of the 
defendant, to testily that half or three-quarters of an hour later 
they attempted to take hold of the accused and detain him, when 
he jerked away from them and jumped over a high board fence 
and escaped. 

After the testimony was closed, the respondent asked the 
judge to direct a verdict in his favor. This request was refused, 
and after calling the attention of the jury to the provisions of the 
ordinance, and the contents of the complaint, he charged them : 
" It is no offence for a person walking along on the sidewalk and 
without trespassing upon the premises of another, to look 
through an uncurtained window or a window partially covered 
with a curtain. But if a pei^on steps off a sidewalk, not at the 
usual approaches or walks to a house, and for no legitimate pur- 
pose and without the consent and against the will of the owner, 
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in such case he may be a trespasser, and wrong-doer ; and if after 
so trespassing he proceeds to a window with a curtain, raised from 
^ve to twelve inches, and leans upon the window sill, and with 
no legitimate purpose in so doing, sach peeking in at such 
window so shaded by curtains, at eleven or twelve o'clock at 
night, may in the law be said to be peeking into the window, 
although he is not looking through a small crack, and in this 
case I will leave it to you to say whether the respondent was 
peeking into the window or not." 

Other featui'es of the case were discussed and the jury 
returned a verdict of guilty. The second objection to the com- 
plaint is decided against the position of the respondent, by the 
case of Ghrand Rapids v. Bateman^ 93 Mich. 135. 

The objection that the complaint does not sufficiently designate 
the place of alleged offence, is not well taken : Oreen v. State^ 4 
So. 548. 

The question involved is, did the complaint state an offence 
punishable by the ordinance ? We cannot conceive of any con- 
duct much more indecent and insulting than for a stranger to be 
peeking into the windows of an occupied lighted residence, and 
especially at the houra of night when people usually retire. 

The judge was not in error in holding that the complaint 
stated an offence. The testimony admitted as to what occurred 
between the respondent and the parties who were watching him, 
wafi entirely competent for the purpose of identifying him. The 
vei'dict of the jury was justified by the evidence. Judgment is 
affii-med. The other justices concuiTcd. 



COUET OP APPEAL. 

London, 15 June, 1897. 
Stone v. The Peess Association. (32 L.J.) 
Consolidation of actions — LiheL 

Appeal from an order of Bruce, J., at chambers. 

The action was brought to recovei* damages for a libel pub- 
lished by the defendants. The plaintiff had commenced sixteen 
other actions in respect of substantially the same libel against 
sixteen newspapers, to whom the alleged defamatory pai*agi*aphs 
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had been BuppUed by the defendants. The defendants in this 
aud the other actions, before delivery of the defences in the 
actions, applied under section 5 of the Law of Libel Amendment 
Act, 1888, to have the several actions consolidated. The plaintiff 
contended that the actions could only be consolidated for the 
purpose of trial, and that there was no jurisdiction to make the 
oi*der before delivery of the defences in the actions. 

Bruce, J., made an order directing that the actions should be 
consolidated at once. 

The plaintiff appealed. 

Their Lordships (Loi-d Esher, M.R., Smith, L.J., Rigby, 
L. J.), held that the Court has jurisdiction under section 5 of the 
Law of Libel Amendment Act, 1888, where several actions are 
brought by the same plaintiff against different defendants for the 
same, or substantially the same, libel, to oixier the actions to be 
consolidated before delivery of defences in the actions, and they 
affirmed the order of Bruce, J. 

Appeal dismissed. 



COURT OF APjeEAL. 

London, 24 June, 1897. 

Plant v. Boubnb (32 L.J.) 

Vendor and purchaser — Specific performance — Contract — Statute of 
frauds — Parcels — Uncertainty — Extrinsic evidence. 

Appeal from a decision of Byrne, J., reported 66 Law J. Rep. 
Chanc. 458. 

The plaintiff and defendant signed a written agreement as 
follows : '^ The said Robert Plant agrees to sell, and the said 
Robert Henry Bourne agrees to purchase at the price of 6,000/' 
twenty-four acres of land freehold, and all appurtenances thereto, 
at Totmonslow, in the parish of Dracott, in the county of Stafford, 
and all the mines and minerals thereto appertaining, possession 
to be had on the 25th of March next, the vendor guaranteeing 
possession accordingly." The defendant refused to complete, 
and the plaintiff brought this action. At the trial he proposed 
to call evidence to prove that the twenty-four acres mentioned 
in the agreement were twenty-four acres belonging to himself, 
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Borrounded by a ring fonce, and well known to the defendant 
who had examined the land just before signing the agreement. 

Byrne, J., held that there was not in the agreement a safficient 
description of the land to satisfy the Statute of Frauds, and that 
parol evidence to identify it was inadmissible. 

The plaintiff appealed. 

Their Lordships (Lindley, L. J., Lopes, L. J., Chitty, L. J.), 
allowed the appeal. They said that it was settled by Ogilvie v. 
Foljambe, 3 Mer. 53, and Shardlaw v. Cotterill^ 50 Law J. Bep. 
Chanc. 613; L.R. 20 Chanc. Div. 90, that when there was an 
uncertain description of the property sold, parol evidence was 
admissible to show to what premises the agreement related. 
Here it was said that there was no description of any propei-ty 
at all, and that the evidence, if admitted, must prove a different 
contract. But the vendor was selling his own land, and although 
tiie word " my " was not inserted before "twenty-four acres," the 
description was sufficient to make evidence for purposes of iden- 
tification admissible. 



THE COMMON SENSE OF COMMON LAW. 

" The question," says Sir Frederick Pollock, " our law loves to 
come round to under every disguise and variation of circum- 
stances is not what a man said in terms, but what his words or 
conduct or both together gave the other party reasonable ground 
to expect." Here the genias of practical common sense, which 
is the gloiy of our common law, reveals itself, and it is well 
illusti-ated in the recent case of Bloomenthal v. Ford. A company 
wants to borrow 1,000^., and it gets a printer and stationer to 
advance the money on the terms that the company is to deposit 
with him as security certificates for 10,000 fully paid-up prefer- 
ence shares of the company, which the company does, and 
registers the lender as the holder. Then it bori*ows another 600^ 
of him on the c^ame terms, and then it meets the fate of most 
borrowers and goes into liquidation. Now, had the shares been 
fully paid the stationer would have suffered the loss of a great 
part of his loan, that would have been the extent of his calamity l 
but the security had this fatal flaw, that the shares were not 
really paid up at all in cash or kind, and the holder was con- 
sequently in due course invited by the liquidator to contribute 



218 THE LEGAL NEWS 

some 16,000^. to the assets — a demand which the Court of Appeal 
actually upheld. The lender — this was the view which the 
Loi*dB Justices took — might have known, and ought to have 
known, that the shares were not fully paid; they did not give 
sufficient weight to the fine old doctrine of estoppel, beloved, as 
Sir F. Pollock says, of our law. The House of Loi'ds has happily 
saved this scandal to the administration of justice, and has put 
the law, or rather declared the law to rest, on a broader and 
sounder basis. When a company or anybody else makes a 
representation which it intends the person to whom it is made to 
act upon, and be does act upon it, neither good conscience nor 
law will allow the maker of the representation to say, " You 
might have found out that what I told you was false." The 
answer is, given long ago by Loi'd Chelmsford, "Your misrepre- 
sentation put me off my guard." — iau? Journal (^London). 



THE LAW OF EVIDENCE {CRIMINAL CASES) BILL. 

Sir Harry Poland, in a letter to the London Times, with respect 
to the bill before the Imperial Parliament bearing the above title, 
says : — 

I shall bo glad if you will allow me to make a few comments 
upon some of the principal points which will have to be dealt 
with when the committee stage is reached, which will be shortly 
after Parliament meets. 

The first is — Ought husbands and wives to be made compellable 
witnesses against each other? Sir Herbert Stephen in his letter 
which appeared in the Times of April 24 says that ^' to make 
them compellable seems to be inhuman." He further says that 
** the wife of a man guilty of crime is bound by law, by religion, 
and by her solemn vow to assist, succour, and cherish her 
husband/' and that " the bill proposes to give her choice between 
(1) breaking this solemn obligation, (2) committing perjury, 
and (3) going to prison for contempt of Court." Anyone read- 
ing the last paragraph of his letter would suppose that a wife is 
to be compelled for the first time to give evidence against her 
husband, whereas both by the common law and by the statute 
law she is in certain cases not only a competent witness but a 
compellable witness. 

This is the common law : *' In any criminal proceeding against 
a husband or wife for any bodily injuiy or violence inflicted upon 
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his or her wife or husband, such wife or husband is competent 
and compellable to testify '' ; and the same rule of law applies to 
cases of treason. The following is an instance of the statute 
law : The Married Woman's Property Act, 1888 (47 & 48 Vict, 
c. 14), enacts that "in any such criminal proceeding against a 
husband or a wife as in authorized by the Married Woman's 
Property A,ct, 1882, the husband and wife respectively shall be 
competent and admissible witnesses, and, except when defendant, 
compellable to give evidence." The Government bill therefore 
extends the law as it applies to these cases to all cases ; and is 
there any good reason why a wife should be compelled to give 
evidence against her husband when he is charged with giving 
her a black eye, or with fracturing one of her ribs, and not be 
compelled to give evidence against him when he has murdered 
or injured one of their children or her child by a former 
man-iage? And there is this absurdity, that if a husband admin- 
istered poison to his wife and child, and the wife recovered and 
the child died, she could be compelled to give evidence against 
him for the attempt to poison herself, but could not on the charge 
of murdering the child. It may bo said that it is sufficient if she 
is made a competent witness; but that is not so, for all persons 
acquainted with criminal courts must have known many cases 
where a wife has been willing to give evidence against her hus- 
band in cases where she is a compellable witness, and the hus- 
band, or his friends, have threatened and intimidated her and 
prevented her from coming to the Court to give evidence, and 
there are other cases in which the wife has been persuaded by 
her husband's friends, and by her own friends, not to give 
evidence, when, in the interests of justice and for her own pro- 
tection and for the protection of her children, she ought to have 
been made to attend the Court to be sworn as a witness, and 
then to be free to give her evidence against her husband. 
The Prevention of Cruelty to Children Act, 1894 (57 & 58 Vict., 
c. 41), although it did not go so far as to make a wife com- 
pellable to give evidence, yet it does provide for her oeing 
required to attend at the Court. The words of that Act are 
" such person shall be competent, but not compellable, to give 
evidence, and the wife or husband of such person may be 
required to attend to give evidence as an ordinaiy witness in the 
case, and shall be competent, but not compellable, to give 
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evidence." There are other statutes to the same effect. Some- 
times when the husband is charged with oifences against his or 
his wife's child, her evidence is only required to prove the age of 
the child. 1 have known a case in which the wife gave evidence 
against her husband before the magistrates, when he was charged 
with an indecent assault on her child, by pi*oving that such child 
was under thirteen years of age, but when the trial took place at 
the sessions she declined, as she was entitled to do, to give 
evidence there, and so the age of the child could not be proved. 
In some of the serious cases under the Criminal Law Amend- 
ment Act the age of the child has to be proved, and it must be 
i*emembered that where the registration of the birth of the child 
has taken place in Scotland or Ireland, or a long distance from 
the place of ti*ial, the wife of the accused is often the only person 
who can pi*ove the ago of the child without a great deal of 
trouble and expense. 

The proposed change in the law may or may not be considered 
desirable, but denouncing it as ** inhuman " and "revolutionary " 
does not assist the argument, nor do sentimental appeals to 
religion and to the woman's marriage vow seem to be of much 
use. I am not aware that in any marriage service the woman 
makes a vow to '' assist and succour " her husband if he commits 
a crime, and she makes no vow at all if she is married before a 
registrar. The relations of the accused, when required to give 
evidence against; him, under the present law are always treated 
with great consideration and kindness, and are never unduly 
pressed. 

The second point is — ^Should a prisoner be cross-examined to 
his "credit," and also as to his former convictions ? This is a 
point of great diflSculty, in which there is also a good deal 'to be 
said on both sides. Let me put this case by way of example. A 
respectable girl has charged a man with a gross act of indecency. 
On the prisoner's instructions she is cross-examined to her 
'^credit," and a number of suggestions are made against her. 
The prisoner elects to give evidence, and he says that the girl 
has perjured hei*self, and that the charge made against him is 
false. Is he to go out of the witness-box without bein^ cross- 
examined to his '^credit" when a year before he was convicted of 
an indecent assault of a similar character on another girl, and 
when it is known that he was kicked out of his lodgings for acts 
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of indecency ? Again, there are some cases of a terrible kind in 
which a prosecutor is cross-examined and in which, if the sug- 
gestions made against him are true, he is not fit for the society 
of decent people. Is the prisoner to be allowed to go into the 
witness-box and to deny everything the prosecutor has said and 
to walk out of the box as if he were a respectable and decent 
member of society who had the misfortune to be improperly 
accused of the offence ? Care must, of course, be taken that a 
man who has been convicted of crime is not convicted by reason 
of his bad character, but it is not a good reason against the pro- 
posed change in the law to urge that men who have been con- 
victed of crimes and who elect to give evidence are not placed by 
this bill in the same position as men of good chai-acter who elect 
to give evidence. We need not shed many tears over the 
hiibitual criminal, although we must take cai*e that he gets 
justice. It must not be forgotten that in the twenty-five or 
twenty-six Acts under which the defendant is already made a 
competent witness there is no provision to prevent his being 
cross-examined like an oi*dinary witness. Here is a specimen of 
one of them. Sir William Harcourt's Explosive Substances Act, 
1883 (46 & 47 Vict., c. 3), s. 4, enacts that "in any proceeding 
against any person for a crime under this section such person 
and his wife, or husband, as the case may be, may, if such person 
thinks fit, be called, sworn, examined, and cross-examined as an 
ordinary witness in the case." The Lord Chief Justice of 
England is of opinion that if a prisoner elects to go into the 
witness-box he ought to be liable to be cross-examined to his 
credit like any other witness, and although I entertained a 
different opinion for some time I have quite come round to his 
view. If a prisoner has been convicted over and over again he 
had better not go into the witness-box. The case for the pro- 
secution will then have to be proved against him as at present 
and the judge trying the case must be trusted to make the jury 
understand this. 

The third point is — If a prisoner does not elect to go into the 
witness-box, should any comment be allowed to be made upon 
that fact ? Juries will soon know that prisoners can go into the 
witness-box in all cases, and will take notice of the fact when 
they do not do so. Smith is tried in the morning, and his 
counsel with a flourish of trumpets refers to the salutary change 
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in the law by which he can call his client, his wife, and the wife 

of Smith's CO defendant Bobinson. In the afternoon Brown is 

%arged before the same jury, and Brown's friends go into the 

witness-box to prove an alibi for him, and Brown's wife also goes 

inlo the witness-box, but he does not himself go there. The jury 

will not fail to notice this, even if it is not to be alluded to in 

any way by the counsel or the judge. There are cases in which ' 

it would be proper to comment on the pnsoner's absence from 

the witness-box, and cases in which it would be improper to do 

80. 

In some of the colonial Acts there is a provision to prevent 
such comment from being made, and, although the judges 
loyally endeavour to carry out the directions of the Legislature, 
such provision is of little use, as the juries know full well that I 

the prisoner might have gone into the witness-box and for some j 

reason did not adopt that coui*8e. I 

The fourth point is — Is it right that persons should be put ' 

under the temptation to commit perjury, and is it not desirable 
that the future prisoner and his wife should not give evidence \ 

on oath ? This is a very «imall matter. As long as the accused 
is a competent witness, and the husband or wife is not only a 
competent but compellable witness, it is of little consequence 
whether the evidence is given on oath or on affirmation or 
declaration without an oath. There are many persons who will 
agi-ee with my friend Mr. H. C. Richards, who, 1 undei-stand, 
proposes that the evidence given by the accused person under 
this bill shall not be on oath, and who think that what Pericles 
said to Helicanus in the play is true — 

ril take thy word for faith, not ask thine oath ; 
Who shuns not to break one will sure crack both. 

The fifth point is — It is proposed that counsel should be 
assigned in every case to an undefended prisoner. 

This is, in my humble judgment, a most mischievous proposal. 
I should rejoice if in all cases a solicitor could be assigned to a 
prisoner to get up his case and to instruct counsel, but with 
regai"d to assigning counsel to a prisoner, I have seen injustice 
done by the practice being adopted in capital cases. Counsel , 

assigned by the judge cannot in many cases get fully instructed I 

as to the prisoner's defence, subpoena his witnesses, and do 
solicitior's work. He makes the best defence he can from the i 



\ 
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depositions, and it may be that it is not exactly the defence 
which the prisoner would himself make when a witness in the 
witness-box. 

One of the most valuable provisions of this bill is that it will 
give protection to the innocent prisoner who is not defended by 
counsel, for he will be able to go into the witness- box and tell 
his story, and the judge will take care that his real defence is 
made, and if, by reason of his ignorance or poverty, he has not 
brought witnesses whom he says can support his statement the 
judge can adjourn the trial and have them sent for by the officer 
of the Court, or if the case is prosecuted by the Director of 
Public Prosecutions the judge can request him to procure their 
attendance. The judge can also, when he finds out what the 
prisoners story is, recall the witnesses for the prosecution, if 
necessary, and ask them questions which the prisoner ought to 
have asked himself. To call the questions put by the prosecuting 
counsel or the judge, to get at the real facts of the case, a ** cross- 
examination " is haixily accurate. 

The last point is— Should )>risonei"s only be allowed to give 
evidence when being tried on an indictment at assizes or sessions, 
and not by a Court of summary jurisdiction ? ISuch a restriction 
is impossible. It is as important that an innocent man should 
be competent to give evidence in one case as in the other. If an 
illusti*ation were wanted of this, 1 would refer to a letter which 
appeared in the Times of May 18 last from Mr. Evelyn S. 
Hopkinson, an undergraduate of Exeter College, Oxford, and I 
would ask any candid person to say, after reading that letter, 
whether the law which excludes a defendant in such a case can 
be a just law. If Mr. Hopkinson had been a competent witness 
he would have gone into the witness-box, his evidence would 
have been taken down like the evidence for the prosecution, and 
in any event the proceedings would have been less summary 
than he says they were. To call witnesses for the defence and 
not to allow the defendant himself to give evidence is, as you 
point out in your able article from which I have already quoted, 
as little to be justified as the exclusion from the witness-box of 
the pai*ties to suits in civil actions. 

All the great lawyers with whom I have from time to time 
for years past talked over the question as to accused persons 
being allowed to give evidence have advocated the change in the 
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law on the sole ground that it would protect innocent persons, 
and that distinguished judge, Chief Justice Way, has informed 
me that the Act enabling accused persons to give evidence 
works well in South Australia. 

It is certainly time that we made up our minds as to what is 
the proper way of trying an accused person, and the opportunity 
has at last amved for the wisdom of Parliament to determine 
whether we shall revert in all canes to the old system of ti-ial, 
whether we shall allow the existing "atrocious anomalies" (Lord 
Salisbury's expression, 1 think) to continue in the present modes 
of trial, or whether the proposed new system provided by this 
bill shall prevail in all cases. It is fortunate that the leading 
men on both sides of the House have supported the principle of 
this bill, as it will consequently be dealt with in committee 
simply as a bill for the reform of the law, in which party politics 
can have no part. 

As the second reading of this bill was carried by so large a 
majority, and as it has your powerful aid and that of the Pre^s 
generally, it will in all probability be passed this session, and it 
therefore behoves everyone, lawyer or layman, who has had 
experience in criminal trials to assist in making it as poifect a 
bill as possible. No good can come of charging your opponents 
with being " pathetically ignorant of their own ignorance,'' or of 
prophesying that thirty innocent persons oh one circuit alone 
will be convicted if this bill is allowed to become law. 



GENERAL NOTES. 



DivoAOB. — A judge of Janesville, Wisconsin, granted a decree 
of divorce to a woman whose husband puffed tobacco smoke 
through the keyhole of a door leading into a room where her 
mother lay sick. 

Litigation in India. — The Government of India has addressed 
a letter to the Government of Bengal on the increase of litigation. 
Eeference is made to the *^ enormous and apparently increasing " 
number of appeals in civil suits. The figures show that there 
are appeals in about 30 per cent, of the contested cases in India, 
and that there are 240 appeals in India for every one in England 
from inferior Courts. 
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SUPEEMB COUET OF CANADA. 

Ottawa, 1 May, 1897. 
Exchequer Chamber.] 

The Queen v. Canada Sugar Refining Co. 

Revenue Customs duties — Importation of goods ^ Time of importation 
— Tariff Act — Construction — Retrospective legislation — R. 8, G. 
c. 32—57 <Sc 58 Vict, ch. 33 (D)— 58 d: 59 Vict., cK 23 (D). 

By sec. 4 of the Customs Tariff Act, 1834 (57 & 58 Vict, ch. 
33), duties shall be levied on certain specified goods ^' when such 
goods are imported into Canada." By R.S.C. ch. 32, sec. 150 
(the Castoms Act), the importation of goods *' shall be deemed 
to have been completed from the time the vessel in which sach 
goods were imported came within the limits of the port at which 
they ought to be reported," and by sec. 25 the master of a vessel 
entering any port of Canada must report in writing to the col- 
lector or proper officer the paiticulars of his ship and cargo and 
the portion to be landed at that port etc. Sec. 31 provides that 
duties shall not be collected at a port where goods are entered 
but not landed. 

Held^ that the importation under sec. 150 is not completed at 
the first port of entry of the vessel if the goods are not landed 
there, but only at her arrival at her port of final destination. 
Therefore when a vessel containing sugar entered North Sydney 
in April, 1895, and reported under sec. 25 and then proceeded 
to Montreal, where she arrived on May 4th, and landed her 
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cargo, the sugar was liable to duty under an act which came into 
force on May 3rd. 

Held further, that the duties attached notwithstanding said 
act did not receive the royal assent until July, 1895, it contain- 
ing a provision that it should be held to have come into force on 
May 3rd. 

Appeal allowed with costs. 

Fitzpatricky Q.C, Solicitor General of Canada, and Neiocombe, 
Q.G., Deputy Minister of Justice, for the appellant. 

Osier, Q.C.y and Qormully, Q-O.y for the respondent. 



1st May, 189T. 
Ontario.] 

EooBBs V. Toronto Public School Board. 
Negligence — Unsafe premises — Risk voluntarily incurred. 

An employee of a company which had contracted to deliver 
coal to the defendant went voluntarily to inspect the place where 
the coal was to be put on the evening preceding the day upon 
which arrangements had been made for the delivery, and was 
accidentally injured by falling into a furnace pit in the basement 
on his way to the coal bins. He did not apply to the defendant 
or the caretaker in charge of the premises before making his 
visit. 

Held, that in thus voluntarily visiting the premises for his own 
pui*poses and without notice to the occupants, he assumed all 
risks of danger from the condition of the premises and could not 
recover damages. 

Appeal dismissed with costs. 

McCarthy, Q-C, for the appellant. 

Eobinson, Q.C., and Hodgins, for the respondents. 



1st May, 1897. 
Ontario,] 

Jameson v. Thb London and Canadian Loan and Agbnot 

Company. 

Mortgage — Leasehold premises — Terms of mortgage — Assignment or 

sub-lease. 

A lease of real estate for twenty-one years with a covenant for 
a like term or terms was mortgaged by the lessee. The mort- 



THE LEGAL NEWS. 227 

gage after reciting the terms of the lease proceeded to convey to 
the mortgagee the indenture and the benefit of all covenants 
and agreements therein, the leased property by description and 
" all and singular the engines and boilers which now aie or shall 
at any time hereinafter be brought and placed upon or affiled to 
the said premises, all of which said engines and boilers are here- 
by declared to be and form part of the said leasehold premises 
hereby granted and mortgaged or intended so to be and form 
part of the term hereby granted and mortgaged" j the habendum 
of the mortgage was *'To have and to hold unto the said mort- 
gagee, their succe8S0i*s and assigns for the residue yet to come 
and unexpired for the term of yeai*s created by the said lease, 
less one day thereof, and all renewal etc." 

Held, reversing the judgment of the Court of Appeal, that the 
premises of the said mortgage above referred to contained an 
express assignment of the whole term, and the habendum, if 
intended to reserve a portion to the mortgagor was repugnant 
to the said premises and therefore void ; that the words ** lease- 
hold premises " were quite sufficient to carry the whole term, the 
word " premises " not meaning lands or property, but referring 
to the recital describing the lease as one for a term of twenty- 
one yeara. 

Held further, that the habendum does not reserve a reversion to 
the mortgagor; that the reversion of a day generally, without 
stating it to be the last day of the term, is insufficient to give the 
instrument the character of a sub-lease. 

Appeal allowed with costs. 

Armour^ Q.C., and Irving, for appellant. 

Amoldi, Q.C, for respondents. 



1st May, 1897. 
Ontario.] 

Consumers' Gas Co, v. Toronto. 

Assessment and taxation — Exemptions— Real property — Chattels — 
Fixtures — Gas pipes — Highways — Title to portion of highway 
— Legislative grant of soil in highway — 11 Vict., ch. 14 (Can.) 
—55 Vict.y ch. 48 {Ont.)— 'Ontario Assessment Act, 1892. 

Gas pipes laid under the streets of a city which are the pro- 
perty of a private coi"poration are real estate within the meaning 
of the '* Ontario Assessment Act of 1892 " and liable to assess- 
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ment as such, as they do not fall within the exemptions 
mentioned in the sixth section of the act. 

The appellant was incorpoiated by an act of the late Parlia- 
ment of Canada passed in the eleventh year of Her Majesty's 
reign, chapter 14, by the firet clause of which power was con- 
ferred '' to purchase, take and hold lands, tenements and other 
real property for the purposes of the said company, and for the 
erection and construction and convenient use of the gaa works of 
the company, and further, power was conferred by the thirteenth 
clause, ^' to break, dig, and trench so much and so many of the 
streets, squares and public places of the said City of Toronto as 
may at any time be necessary for the laying down the mains 
and pipes to conduct the gas from the works of the said company 
to the consumers thereof, or for taking up, renewing, altering or 
repairing the same when the said company shall deem it 
expedient. 

Held, that these enactments operated as a legislative grant to 
the company of so much of the land of the said streets, squares 
and public places of the city and below the surface that it might 
be found necessary to be taken and hold for the purposes of the 
company and for the convenient use of the gasworks, and when 
the openings are made at the places designated by the city 
surveyor, as provided in said charter and they are placed there, 
the soil they occupy is land taken and held by the company 
under the provisions of the said act of incorporation. 

That the proper method of assessment of the pipes so laid 
and fixed in the soil of the streets and public places in a city 
ought to be as in the case of real esuite and land generally, and 
separately in the respective waixis of the city in which they may 
be actually laid. 

Appeal dismissed with costs. 

McCarthy^ Q.C., and Miller, Q.C., for the appellant. 

Robinson, Q-C, and Fullerton, Q^C, for the respondent. 



1st May, 1897. 
Ontario.] 

May v. Loqib. 

Will — Sheriff's deed — Evidence — Proof of heirship — Rejection of 
evidence — New trial — Puppet — Champerty — Maintenance. 

A will purporting to convey all the testator's estate to his wife 
was attacked for uncertainty by persons claiming under alleged 
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heirs at law of the testator, and through conveyances from them 
to pei'sons abroad. The courts below held that the will was 
valid. 

Held, affirming such decisions, that as the evidence of the 
relationship of the alleged grantors to the deceased was only- 
hearsay, and the best evidence had not been adduced ; that as 
the heirship at law was dependent upon the alleged heir having 
survived his father and it was not established and the court 
would not presume that his father died before him ; and that as 
the persons claiming under the will had no information as to the 
identity of the parties in interest who were represented in the 
transactions by men of straw, one of whom was alleged to be a 
trustee, and there was no evidence as to the nature of his trust 
and that as there was strong suspicion of the existence of cham- 
perty or maintenance on the part of the persons attacking the 
will, the latter had failed to establish the title of the persons 
under whom they claimed and the appeal should be dismissed. 

Appeal dismissed with costs. 

Donovan, for the appellant. 

Shepley, Q.C, for the respondent. 



- 1 May, 189Y. 

Nova Scotia.] 

Manufacturers Accident Insurance Co. v. Pudsby. 

Accident insurance — Renewal of policy — Payment of premium — 
Promissory note — Instructions to agent — Agent's authority — 
Finding of jury. 

A policy issued by the Manufacturers Accident Insurance Com- 
pany in favour of P., contained a provision that it might be 
renewed from year to year on payment of the annual premium. 
One condition of the policy was that it was not to take effect 
until the premium was paid prior to any accident on account of 
which a claim should be made, and another that a renewal receipt, 
to be valid, must be printed in office form, signed by the mana- 
ging director and countersigned by the agent, 

P. having been killed in a railway accident payment on the 
policy was refused on the ground that it had expired and not 
been renewed. In an action by the widow for the insurance it 
was shown that the local agent of the company had requested P. 
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to renew and had received from him a promissory note for $15 
(the premium being $16), which the father of the assured swore 
the agent agreed to take for the balance of the premium after 
being paid the remainder in cash. He also swore that the agent 
gave P. a paper purporting to be a receipt and gave secondary 
evidence of its contents. The agent's evidence was that while 
the note was taken for a portion of the premium it was agreed 
between him and P. that there was to be no insurance until it 
was paid, and that he gave no renewal receipt, and was paid no 
cash. Some four years before this the said agent and all agents 
of the company had received instructions from the head office not 
to take notes for premiums as had been the practice theretofore. 
The note was never paid but remained in possession of the 
agent, the company knowing nothing of it. The juiy gave no 
general verdict, but found in answer to questions that a sum was 
paid in cash and the note given and accepted as payment of the 
balance of the premium; and that the paper given to P. by the 
agent, as sworn to by P*s father, was the ordinary renewal 
receipt' of the company. 

Held, affinning the judgment of the Supreme Court of Nova 
Scotia, Gwynne, J., dissenting, that the fair conclusion from the 
evidence was, that as the agent had, been employed to complete 
the contract and had been entrusted with the renewal receipt, P. 
might fairly expect that he was authorized to .take a premium 
note, havipg no knowledge of any limitation of his authority and 
the policy not forbidding it, and that notwithstanding there was 
no general verdict, and the specific question had not been passed 
upon by the jury, such inference could be drawn by the Court 
accoi'ding to the practice in Nova Scotia. 

Beld, further, that there was evidence upon which reasonable 
men might find as the jury did. That an inference might fairly 
be drawn from the facts that the transaction amounted to pay- 
ment of the premium, and it was to be assumed that the act was 
within the scope of the agent's employment. The fact that the 
agent was disobeying instructions did not prevent the inference 
though it might be considered in determining whether or not 
such inference should be drawn ; and that a new trial should not 
be granted to enable the company to corroborate the testimony 
of the agent that he had no renewal receipt in his possession 
except one produced at the trial, as the company might have 
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sapposed that the plaintiff would seek to show that such receipt 
had been obtained^ and were not taken by surprise. 

Appeal dismissed with costs. 

Wallace Neabitt, for the appellant. 

W. A. B. Sitchie, Q.C, for the respondent. 



COUBT OP APPEAL.. 

London, 28 June, 189^. 

Before Lord Eshsb, M.R, Smith, L.J., Biqbt, L.J. 

Hope v. Brash bt al. (32L.J.) 

Discovery — Inspection — Libel in newspaper — Manuscript of libel — 
Admission of publication and liability. 

Appeal of the defendants from an order of Bruce, J., at 
chambers. 

The action was brought for a libel published in a newspaper 
belonging to the defendants. The defendants by their defence 
admitted the publication of the libel, and pleaded that the libel 
was published by them without actual malice and without gross 
negligence ; that before the commencement of the action they 
published in their newspaper a full apology for the libel, accor- 
ding to section 2 of the Libel Act, 1843 ; and they paid into court 
a sum of money in satisfaction of the plaintiff's claim. 

The defendants in their affidavit of documents stated that they 
had in their possession or power the documents relating to the 
mattei*s in question in the action set forth in the first and second 
parts of the schedule thereto. In the second part of the schedule 
they stated that they had in their possession a manuscript of the 
matters published in their newspaper, but they objected to pro- 
duce it on the ground that it was the original contribution to 
them, and was that which was published by them as admitted in 
the statement of defence, and as to which they admitted res- 
ponsibility. 

Bruce, J., made an order for the production of the manuscript 
for inspection. 

The defendants appealed. 

J, E, BankeSy for the defendants, cited Hennessy v. Wright, 
(No. 2), L. R. 24 Q.B. Div. 445n. 
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Montague Lush, for the plaintiff, cited Bustroa v. WMte, 45 Law 
J. Eep. Q.B. 642 ; L.E. 1 Q.B. Div. 423. 

Their Lordships held that where in an action against the pro- 
prietors of a newspaper for a libel published in the paper the 
pablication and responsibility for the libel are admitted, the 
Court as a general rule will not order the original manuscript of 
the libel to be produced for inspection. They were of opinion 
that there were no special circumstances in the present case by 
reason of which the Court ought to depart from the genei'al rule, 
and they accoi-diogly allowed the appeal. 



LIBEL AND CEITICISM. 

A scientific man has written a book in which he attempts to 
disprove the existence of the force of gravity. A scientific news- 
paper, in reviewing the book, attempted to shpw by way of 
criticism that the author does not know enough to be able to 
appreciate the force of the argument by which the law of gravi- 
tation is proved. The author says that this is a false and mali- 
cious libel, and that it has damaged him to the extent of thou- 
sands of dollars. Criticism in good faith of an author's work is 
allowed almost without restriction; but the law guards the 
private individual as distiuguished from the man in his public 
capacity. It does not permit the critic to go behind the book to 
attack the author as a private person. On these principles Mr. 
Euskin, in speaking of Mr. Whistler's paintings^ was able with 
impunity to charge the artist with the '* cockney impudence *' 
of asking two hundred guineas for *' flinging a pot of paint in 
the public's face." But when he accused him of " wilful impos- 
ture " he overstepped the mark, and had to pay a farthing in 
damages. In the present case, the question is whether the 
imputation of ignorance has a legitimate bearing as criticism 
upon the book. If the imputation of ignorance is made as an 
inference from the book itself, it seems to have a clear connection 
with the credit to which the book is entitled. It is true that in 
an English case, Dunne v. Anderson j 3 Bing. 88, it was held to be 
libel for one, in criticising a petition to Parliament by a phy- 
sician, to reflect upon the physician's knowledge of chemistry. 
But that case is to be distinguished from the present one, in that 
in presenting the petition the physician is not so distinctly 
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before the public a? the author in publishing a book. As Loi*d 
Cockburn says in Strauss v. Francis, 4 P. & F. 1114, "a man who 
publishes a book challenges criticism/' The critic is strictly 
accountable for any damaging misstatement of fact; but here 
there is no such misstatement. If there were nothing in the 
book which might lead a reasonable man in the critic's position 
to take the same view, i^ might be held that this was not fair 
criticism. But the force of gravity is well enough established 
for the Courts to take judicial cognizance of it ; and they are 
hardly likely to hold that this statement, if made merely as a 
deduction from the author's treatment of his subject, was so 
unfounded as to be a libel, rather than a fair though strong 
criticism. — Harvard Law Review. 



MARINE INSURANCE-^-NOTICE OF ABANDONMENT. 

For many years it has been considered a settled principle of 
the law of marine insurance that when the assured has given 
notice of abandonment to the underwriter he is entitled to 
recover for a total loss, provided that the facts of the case justi- 
fied the abandonment and there was no restitution of the pro- 
perty insured before his action was brought. In Ruys v. The 
Royal Exchange Assurance Corporation, however, the defendants 
contended that if at any time before judgment the property was 
restored to the assured, his right of action was gone, though 
when the writ was issued all' the elements of a constructive total 
loss existed. Fortunately, Mr. Justice Collins refused to dis- 
regard a mle on which the mercantile community has invariably 
acted. The reason for the rule is clearly explained in " Amould 
on Insurance" (p. 14). The law must confine its regard to 
some fixed instant of time at which the facts may be ascertained 
for the purpose of judgment. If before the issue of a writ there 
be restitution of his property, the assured ceases to be in a con- 
dition requiring to be indemnified against a total loss. On the 
other hand, it would be a haitiship on the assured if a claim fully 
justified by the facts existing when his writ was issued could be 
defeated by a subsequent change of circumstances. Unreason- 
able refusals on the part of underwriters to accept notices of 
abandonment and delay in the settlement of claims might in- 
evitably follow. — Law Journal (^London), 
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CERTIORARI. 

The case of Regina v. The Company of Watermen and Lighter- 
men of the River Thames, L.B. (1891), 1 Q.B. 659, pointe to a 
defect Id the law as to ultra vires acts of non-judicial authorities. 
The company, under section 55 of its private Act of 1859 (22 k 
23 Yict, c. cxzxiii), has the pov^er to grant licences to 
watermen, and can, for certain purposes not specifically stated to 
include licensiDg, take evidence on oath. It granted a water- 
man's licence in the face of an objection that the applicant was 
not qualified. The .objector sought to upset the decision by 
certiorari. But the Court refused the writ, takiog the view that, 
like county councils in licensing mattei*s, the Watermen's Com- 
pany exercised no judicial powers. There seems no way out of 
this conclusioD, for in all the cases in which certiorari is granted 
in respect of administrative proceedings there appears to be 
express statutory warrant for the application of this remedy, 
though the form of some old Acts— «.;. the Poor Law Amend- 
ment Act, 1834 (4 & 5 Wm. lY., c. 76), s. 106, shows that law- 
yers of past generations were by no means so sure as modem 
judges of the distinction between administrative and judicial 
proceedings. — 76. 



'' MENS RE a:* 



The resort of judges to the old dicta about a guilty mind, 
which we criticised lately with reference to an adulteration case, 
has received some consideration in the Privy Council in The 
Bank of New South Wales v. Piper (Biay 21). The Bank had 
prosecuted Piper for selling and disposing of sheep and cattle, 
subject to a lien in favour of the bank, without the bank's written 
consent, contrary to the Colonial Act, 11 Vict., No. 4, s. 7. The 
Attorney-General of the colony had refused to file an indictment, 
and the bank were successfully sued for malicious prosecution, 
the Supreme Court of the colony holding that the oflfence for 
which the prosecution had been instituted could not be committed 
unless the seller acted with fraudulent intent. The Judicial 
Committee, on an examination of the statute, came to the 
opposite conclusion — ^viz. that the Legislature meant to make 
disposal of the mortgaged subjects without the written consent 
of the mortgagee a criminal offence. But the general propo- 
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sition of the Committee which merits our attention is as follows : 
" It is sti-ongly urged that in oi*der to the constitution of a crime 
whether common law or stacutoiy, there must be a mens rea on 
the part of the accused, and he may avoid conviction by showing 
that such mens rea did not exist. This is a proposition which 
their lordships do not desire to dispute; but the questions whether 
a particular intent is made an element of a statutory crime, and, 
when that is not the case, whether there is an absence of jnens 
rea in the accused, are questions entirely different, and depend 
on different considerations. In cases where a statute requires a 
motive to be proved as an essential element of the crime, the 
prosecution must fail if it is not proved. On the other hand, the 
absence of mens rea really consists in an honest and reasonable 
belief entertained by the accused of the existence of facts which, 
if true, would make the act charged against him innocent. The 
case of Sherras v. De Butzen, 64 Law J. Bep. M.C. 218; L.E. 
(1895) I Q.B. 918, is an instance of its absence." The decision 
of the Judicial Committee, which was with reference to an 
indictable offence, is certainly not calculated to strengthen the 
judgment in Derbyshire v. Hauliston (noted ante, p. 280). — 76. 



INJURY TO THE NERVES. 

The primitive common law cared little for nerves. It dismissed 
nervous sufferings contemptuously as sentimental. But one of 
the best qualities of the common law is its power of adjusting 
itself to the changing conditions of the social environment. In 
divorce, for instance, the conception of cruelty is no longer con- 
fined to bodily injury or reasonable apprehension thereof. It 
includes conduct endangering a wife's health or injurious to her 
feelings, and the same principle is spreading to torts. It is true 
if an express ti*ain whizzes by you without touching you that 
you can get no redress for the fright, though the shock may 
shatter your nervous system. There must be * impact ' (The 
Victorian Railway Commissioners v. Coultas) — so much medieval 
materialism still clings to oul* law, but such an alarm differs, toto 
ccelo, from a malicious hoax like that of telling a wife that her 
husband is lying disabled by an accident (Wilkinson v. Downton). 
Here are all the elements of a genuine tort or wrong, and it 
would be a reproach to any system of law if such a hoax were 
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not actionable as well as stapid and ci*ael. Mr. Justice Wright's 
decision constitutes, no doubt, a new depai*ture ; it opens a vista 
of possibilities fraught with problems for the judgea of the future ; 
but it is a new departure for which the age is ripe. All rational 
beings are now agreed that an injury to the feelings and to the 
nerves is as real an injury as, and often a much worse injury 
than, one done to the body. — Ih, 



THE MEDICAL PROFESSION AND THE LAW, 

Doctors, says the Law Journal, are between two fires. If they 
disclose secrets in breach of professional confidence, the Kitson- 
Playfair Gaze is a warning of the Nemesis which may overtake 
them at the hands of a jury. Now we have another picture pre- 
sented to us in a Scotch case, wherein the consequences of being 
loyal to professional honour were disastrous. The doctor in the 
case in question was insured under an accident policy covering, 
inter alia, blood-poisoning. In operating on a lady patient 
afflicted with syphilis, he scratched his finger and set up blood- 
poisoning. The injury was within the policy, the evidence clear, 
the doctor's bona fides unimpeachable ; but the insuring company 
claimed to have the name of the lady patient. The doctor would 
not give it; his collegiate oath pledged him not to \ and the Ck)urt 
in consequence dismissed his claim, on the ground that he had 
not furnished the evidence required, that is to say, the best 
evidence. It comes to this, as Lord Young, who dissented, 
observed, * that however candid and credible the pursuer's state- 
ments may be, and however much they may be believed and sup- 
ported by evidence ... his claim must be rejected unless he is 
prepared to do what is confessedly dishonourable, that is to dis- 
close the name of the patient from whom he received the infec- 
tion.' Medical men will in future, we may safely predict, fight 
shy of this sort of insurance company. 



GENERAL NOTES. 



The Oldest Will. — The oldest will extant, unearthed by 
Professor Petrie at Kahum, Egypt, is at least four thousand years 
old. In its phraseology the will is singularly modern in form, 
so much so that it might be admitted to probate to-day. 
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Salaries of U.S. Judges.— The salaries of U.S. judges are 
engaging the attention of Congress. Bills are pending to raise 
the salary of the district judges to 86,000, and to reimburse them 
for their expenses when travelling and holding district or circuit 
courts other than theii* own. "It is well known/' says the 
Albany Law Journal^ " that our Federal judges are under-paid for 
the important and exacting public services they render to the 
people and the country. The salary of $5,000 is entirely insuffi- 
cient for the ability, learning, and la]x)ur required of them. 
Under the present system these judges are subject to judicial 
service in three different (Courts — viz., the District Court, the 
Circuit Court, and the Circuit Court of Appeals. The circuit 
judges now receive $6,000, and there is no apparent reason why 
the district judges should not get as much. It is a matter of 
sorprise that so many lawyers of eminent ability are willing to 
give up more lucrative practice to accept positions on the Bench." 

Judgments Past and Prssent. — Judges have frequently been 
charged of late with adding to the law's delay by inoixiinately 
long judgments. The criticism is not always without some 
foundation j but the failing is not peculiar to the present occu- 
pants of the Bench. In the Kenyon Manuscripts is this letter, 
wi'itten in 1801 by Lady Kenyon to the Hon. George Kenyon : 

" I asked L how the Chancellor (Lord Bldon) and Lord 

Alvenley (Chief Justice of the Common Pleas) were liked in 
their Courts; he says the first is very groat in his manner of 
doing business. His summing-up is very instructive, but takes 
too much time, as he gives his full reasons for his judgment in all 
cases, which can never get on, and he complaii^^ that he finds it 
hai"d work. Lord Alvenley does extremely well in his business, 
but talks to the jury and witnesses so much it lets down the 
dignity of the Court, and as this is more public than the Bolls, it 
is much to be lamented." 

Theft of Eleotricitt. — ^The Electric Review credits a German 
Court with an extraordinary decision to the effect that electricity 
cannot be stolen. The charge was that the accused had tapped 
an electric light company's main, and stolen several thousand 
ampdres of electricity, which he had used to run a motor ; and 
the Court, on appeal, held that in Germany " only a movable 
material object " could be stolen, and consequently the accused 
was acquitted. 
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Lord Eowsn and Authokship. — A prapos of Lord Bowen, 
says the Law Jou;mal, it is a curious thing that he should never 
have written a law-book. He had the literary faculty strong in 
him. He had scholarship, cultm*e, and learning. Who could 
have been better qualified to illuminute some branch of English 
law? But the desire of attaining immoi*tality in that way 
seemed to him a * doubtful passion.' * You write a history of 
law or a treatise about it, and then a puff of reform comes and 
alters it all, and makes your history or ti*eatise useless.' But is 
not this desponding philosophy just as true of the writing of 
books on any progressive science ? The historian formulates his 
theory, say, of the early history of Bome. New records come to 
light, and the theory has to be reconstructed. A philosopher 
like Locke gives us a theory about the human mind. Later 
psychology upsets it, but would we wish the ^' Essay on the 
Human Understanding " unwritten ? Blackstone's work, as Sir 
Frederick Pollock says, must be done over again, in the light of 
the records which the Selden Society is producing and of com- 
parative jurisprudence, but have those splendid '' Commentaries'' 
been written in vain ; oris '^ Ancient Law " less an epoch-making 
book because Sir Henry Maine's conclusions may not be final ? 
No I the work of Niebuhr and Locke and Blackstone and Maine 
has served its pni'pose in systematising by their generalisations 
all the knowledge that was available at their respective periods. 
They have made the work which supersedes them possible. The 
only true immortality belongs to poets — and law reporters. 

Contempt of Court. — In Seaward v. Patersoriy the Court of 
Appeal, in affirming the decision of Mr. Justice North commit- 
ting a man to prison for contempt of Court by disobeying an 
injunction, have in appearance bomewhat enlarged the law as to 
contempt. The injunction forbade the continuance by Paterson, 
his servants and agents, of certain glove fights at the Queens- 
berry Club, which had been adjudged to be a private nuisance 
(cf The Pelican Club Case (1890), 1 Times L.E. 135). One 
MuiTay, not a party to the action, but having notice of the 
injunction, continued the nuisance, and the result of his so doing 
has been a decision that any pei*son aiding and abetting dis- 
obedience to an injunction of which he has notice, whether he is 
or is not a party to the action in which it is granted, and 
whether he is or is not a servant or agent of the party enjoined, 
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is liable to attaobment or committal for contempt of Court. In 
other words, tbe common law and statutory roles applicable to , 
misdemeanours generally also extend to contempt of Court, even 
though the contempt, as in the present case, is not held to be in 
a criminal cause or matter. — lb, 

Canadian Law Books in London. — A Canadian Law Library 
has been established in London. Statutes, reports, and gazettes 
have been received by the librarian, Mr. S. Y. Blake, fi*om the 
Dominion and most of the provinces, and a valuable collection of 
French law works has been lent to the library. The library 
occupies a modest apartment at 17 Victoria Street, Westminster, 
in the same building with the office of the High Commissioner 
for Canada, and will doubtless be found a great convenience by 
the members of the Canadian profession who visit London. 

Mb. Odqers, Q.C. — This gentleman, who is well known as a 
specialist on the law of libel and slander, has been appointed 
Recorder of Winchester. Mr. Blake Odgers is the son of a 
distinguished Unitarian minister, who preached at Plymouth 
during twenty years and at Bath for a similar period. The 
newly appointed Becorder is himself a leading member of the 
same religious body, being a vice-president of the British and 
Foreign Unitarian Society, and the treasurer of the Unitarian 
Sunday School Association. He was born at Plymouth forty- 
eight years ago, and was educated at King Edward's Grammar 
School in Bath and at University College, London. His career 
at Trinity College, Cambridge, was a very successful one. A 
few years later he obtained the degree of LL.D. at Cambridge 
and of B.A. at London. Both universities have honoured him in 
his professional capacity. He was for three years an examiner 
for the Law Tripos at Cambridge, and he holds the position of 
examiner in common law at the University of London. He was 
called to the Bar at the Middle Temple in 1873, and joined the 
Western Circuit. The honour of silk was conferred upon him in 
1893. 

Incsiasi of Population Desired. — ^The London Law Journal 
says: — France is beginning to awaken to the dangers of 
depopulation, and, like Bome, is seeking the remedy in the 
encouragement of marriage^perhaps it would be more correct 
to say in the removal' of obstacles to marriage. That acute 
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observer, M. Taine, finds in old Capulet and his rough woi*ds to 
the fair Juliet the type of the British father, and sees corrobor- 
ative traces of his domineering temper in the fact that the 
English son still speaks of his father as " the Governor.*' Bat in 
truth the patria potestas is far more potent with the Latin races 
than with ourselves. The young Frenchman who wishes to 
marry the lady of his choice is not emancipated even at the 
mature age of twenty-five. If his parent disapproves he must 
present an acte respectueux^ drawn up by a notary, soliciting per- 
mission, and if it is not accorded he must go on presenting actes 
respectueux year after year. No romance, however sublime, can 
stand much of this sort of thing, and the fruit of it is found in 
the multiplication of irregular unions. In the hope of checking 
these the French Legislature has limited the actes respectueux to 
one and dispensed with the notary — that expensive luxury 
— altogether. Let us hope that youths and maidens will 
appreciate these concessions and flock to the hymeneal altar, but 
when once the anti-matrimonial tendency has set in in an over- 
ripe civilization, bachelor taxes or premiums on matrimonial 
engagements are apt to have little efficacy.'* 

X Eat Pictures as Evidence. — A District Court of Colorado 
has had occasion to determine the rule of law governing the 
admission in evidence of shadowgraphs or photographs made by 
what is known as the cathode or X-ray process. The Court held 
such photographs were admissible as secondary evidence upon the 
same ground as maps or drawings. A similar conclusion was 
arrived at in an English Court of Justice many months ago. 

Accident Insurance.— A curious case has arisen in Paris. 
M. Henri Martin, chief editor of the Courrier de Lyon^ was found 
dead in his room, hanging from a cord passed over a hook in the 
ceiling and attached to a dog-collar around his neck. His life 
was insured for 30,000 francs, which the insui'ance company 
refuses to pay on the ground that he committed suicide. He 
had, however, been publishing articles on the scientific side of 
hanging, and was preparing one describing the sensations of a 
hanged man. The counsel for his family will contend that he 
was making experiments on himself, and that his death was 
accidental. 
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Ottawa, T Jnno, 18W. 
Gauthier y. Masson. 



Qaebec] 



Action on disturbance — Possessory action — ^^Possession annale^* — 
Arts. 946 and 948, C.C.P, — Nature of possession of unenclosed 
vacant lands— Boundary marles — Delivery of possession. 

In 1890, 6. purchased a lot of land 25 feet wide, and the 
vendor pointed it oat to him, on the gi*oand, and showed him the 
pickets marking its width and depth. The lot remained vacant 
and unenclosed up to the time of the disturbance, and was as- 
sessed as a 25 foot lot to G., who paid all municipal taxes and 
rates thereon. In 1895, the adjoining lot, which was also vacant 
and unenclosed, was sold to another person, who commenced lay- 
ing foundations for a building, and in doing so, encroached by 
two feet on the width of the lot so purchased by G., who brought 
a possessory action within a couple of months from the date of 
the disturbance. 

Held, that the possession annale^ required by article 946 of the 
Code of Civil Procedure, was sufficiently established to entitle 
the plaintiff to maintain his action. 

Appeal allowed with costs. 

Belcourty for the appellant. 

Madare Skud Merrill, for the respondents, 
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7 June, 1897. 

BOBKBTSON V. DaVIS. 

Quebec.] 

Action — Suretyship — Promissory note — Qualified indorsement, 

D. indorsed two promissory notes, pour avaly at the same time 
marking them with the words "not negotiable and given as 
security.'* The notes were intended as security to the firm of 
A. & E. for advances to a thii^d person on the publication of 
certain guide books which were to be left in the hands of the 
firm as further security, the proceeds of sales to be applied to- 
wards reimburaement of the advances. It was also agreed that 
payment of the notes was not to be required while the books re- 
mained in the possession of the firm. The notes were protested 
for non-payment, and A. having died, B., as surviving partner 
of the firm and vested with ail the rights in the notes, sued the 
maker and indorser jointly and severally for the full amount. At 
the time of the action, some of the books were still in the pos- 
session of B., and it appeared that he had not rendered the in- 
doi*ser any statement of the financial situation between the 
principal debtor and the firm. 

Held, that the action was not based upon the real contract be- 
tween the parties, and that the plaintiff was not, under the 
circumstances, entitled to recover in an action upon the notes. 

Held, further, per Girouaixi, J., that neither the payee of a 
promissory note nor the drawer of a bill of exchange can main- 
tain an action against an indorser, where the action is founded 
upon the instrument itself. 

Appeal dismissed with costs. 

Grreenshields, Q. C, and Laflewr, for the appellant. 

Mcumaster, Q. (7., for the respondent. 



7 June, 1897. 

MoGoBT V. Lbamt. 
Quebec] 

Agreement respecting lands — Boundaries — Beferee^s decision — Bomr 
age —Arbitration^ Arts. 941-945 and 1341 et seg. CO. P. 

The owners of contiguous farms executed a deed for the pur- 
pose of settling a boundary line between their lands, thereby 
naming a third pei-son to ascei'tain and fix the true division line 
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upon the ground, and agreeing further to abide by his decision 
and accept the line which he might establish as correct. On the 
conclusion of the referee's operations one of the parties refused 
to accept or act upon his decision, and action was brought by the 
other party to have the line so established declared to be the 
true boundary and to revendicate the strip of land lying upon 
his side of it. 

Eeld, reversing the judgment of the Court of Queen's Bench, 
that the agreement thus entered into was a contract binding up- 
on the parties to be executed between them according to the 
terms therein expressed, and was not subject to the formalities 
prescribed by the Code of Civil Procedure relating to homage or 
arbiti*ation. 

Appeal allowed with costs. 

Foran^ Q. C, for the appellant. 

Greoffrion, Q, C, (Champagne with him) for the respondent. 



7 June, 1897. 

TUROOTTB V. DanSBRBAU. 

Quebec.] 

Action — Service of— Judgment by default — Opposition to judgment — 
Seasons of ^^^Rescissoire" joined with ^^Eescindanf — Arts. 16, 
89, et seq. 483, 489, CO.P.^False return of service. 

No entry of default for non-appearance can be made, nor ex 
parte judgment rendered, against a defendant who has not been 
duly served with the writ of summons, although the papers in 
the action may hav& actually reached him through a person with 
whom they were left by the bailiff. 

The provisions of articles 483 and following of the Code of 
Civil Procedure of Lower Canada relate only to cases where a 
defendant is legally in default to appear or to plead, and have no 
application to an ex parte judgment rendered, for default of ap- 
pearance, in an action which has not been duly served upon the 
defendant, and the defendant may at any time seek relief against 
any such judgment and have it set aside notwithstanding that 
more than a year and a day may have elapsed from the render- 
ing of the same, and without alleging or establishing that he has 
a good defence to the action on the merits. 
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An opposition asking to have a judgment set aside, on the 
ground that the defendant has not been duly served with the 
action, which also alleges the defendant's gi-ounds of defence 
upon the merits, should not be dismissed merely for the reason 
that the resdssoire has thus been impi*operly joined with the 
rescindant. 

Appeal allowed with costs. 

Lanyuedoc, Q. C, for the appellant. 

Lajoie, for the respondent. 



7 June, 1897. 

7aladb v. Lalonds. 
Quebec] 

Sale — Donation in form of gift in contemplation of death — Mortal 
illness of donor — Presumption of nullity — Validating cireumr 
stances — Dation en paiement — Arts. 762, 989, 0. C. 

During her last illness and a short time before her death, B. 
granted certain lands to V., by an instrument purporting to be a 
deed of sale, for a price therein stated, but in reality the trant^ac- 
tion was intended as a settlement of arrears of salary due by B. 
to the grantee, and the consideration acknowledged by the deed 
was never paid. 

Held, reveraing the decision of the Court of Queen's Bench, 
that the deed could not be set aside and annulled as void, under 
the provisions of article 762 of the Civil Ckxle, because the cir- 
cumstances tended to show that the tmnsaction was actually for 
good consideration (dation en paiement), and consequently legal 
and valid. 

Appeal allowed with costs. 

Geoff rion, Q. C, and Beaudin, Q. C, for appellant. 

Madorej for the respondents. 



7 June, 1897. 

Charlebois v. SuavsTSR. 
Quebec] 

Malicious prosecution — Probable cause. 

S., being a holder of a promissory note endorsed to him by the 
payees, sued to recover the amount, but his action was dismissed 
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upon evidence that it had never been signed by the person whose 
name appeared as maker, nor with his knowledge or consent, but 
had been signed by his son without his authority. The son's 
evidence on the trial of the suit was to the eflfect that he never 
intended to sign the note, and if he had actually signed it with his 
father's name, it was because he believed that it was merely a 
receipt for goods delivered by express. Immediately after the 
dismissal of the suit, S. wrote to the payees asking them if they 
would give him any information which would help him in laying 
a criminal charge in oixler to force payment of the note and costs. 
He also applied to the express company's agent, by whom the 
goods were delivered and the note procured, and was informed 
that there was a receipt for the goods, bat that the signature was 
denied, and could not be proved. However, \Vithout further in- 
quiry, and notwithstanding the warning of a mutual friend 
against taking criminal proceedings, S. laid an information 
against the son for forgery. The police magistrate at Montreal, 
upon the investigation of the charge, declared it to be unfounded 
and discharged the prisoner. 

Heldy revensing the judgments of both courts below, that 
under the circumstances, the prosecution was without reasonable 
or probable cause, and the plaintiff was entitled to substantial 
damages. 

Appeal allowed with costs. 

Saint-Pierre, Q, C, for the appellant. 

Qeoffrion, Q, (7., and Beaudin, Q. C, for the respondent. 



7 June, 1897. 

GCBRTIN v. GOSSBLIN. 

Quebec] 

Collocation and distribution — Appeal against-^Art, 761. CC.P, — 
Hypothecary claims — Assignment — Notice — Registration — 
PrHe nom—Arts. 20 and 144 CG.P.-^Action to annul deed — 
Parties in interest — Incidental proceedings. 

The appeal from judgmen^ts of distribution under article 761 of 
the Code of Civil Procedure is not restricted to the parties to the 
suit; but extends to every pei*son having an interest in the dis- 
tribution of the moneys levied under the execution. 
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The provision of article 144 of the Code of Civil Procedure, 
that eveiy fact of which the existence or truth is not expressly 
denied or declared to be unknown by the pleadings filed shall be 
held to be admitted, applies to incidental proceedings upon an 
appeal in the Court of Queen's Bench. 

The nullity of a deed of assignment can only be invoked by 
proceedings to which all persons interested in the deed have been 
made parties. 

Appeal allowed with costs and case remitted for hearing on 
the merits. 

Bdique, Q. C, and Lafontaine^ Q, 0., for the appellant. 

Qeoffrionj Q. (7., (ParadU with him) for the respondent. 



1 June, 1897. 

Davis v. City of Montreal. 
Quebec.] 

Master and servant — Hiring of personaJr services — Municipal car- 
porations — Appointment of officers — Summary dismissal — 
Libellous resolution-^Statute, Interpretation of^ Difference in 
text of English and French versions — 52 Vic. c, 79, s, 79 (Q.) — 
''A discrition''—''At pleasure:* 

The charter of the City of Montreal, 1889, (52 Vict ch. 79), 
section 79, gives power to the city council to appoint and remove 
such officers as it may deem necessary to caiTy into execution 
the powers vested in it by the charter, the French version of 
the act stating that such powers may be exercised *' ^ sa discr^ 
tion," while the English version has the woixis •' at its pleasure." 

Seld, that notwithstanding the apparent difference between 
the two versions of the statute, it must be interpreted as one 
and the same enactment, and that the city council was thereby 
given full and unlimited power in cases where the engagement 
has been made indefinitely as to duration, to remove officers sum- 
marily and without previous notice, upon payment of only the 
amount of salary accrued to such officer up to the date of such 
dismissal. 

Appeal dismissed with costs. 

MadorCf for the appellant. 

Ethierj Q. C, for the respondent. 



T June, 1897. 

Demsbs v. Montreal Stbam Laundet Co. 
Quebec] 

Appeal — Questions of fact — Second appellate court. 

Where a judgment upon questions of fact rendered in a court 
of first instance has been I'eversed upon a first appeal, a second 
court of appeal should not interfere to restore the original judg- 
ment, unless it clearly appears that the reversal was erroneous. 

Appeal dismissed with costs. 

Geoffrion, Q. C, and Qoyette, for the appellant. 

McGibboHf Q. (7.,for the respondent. 



7 June, 1897. 
GiTEBTiN y. Sanstebbb. 



Quebec] 



Building societies — Participating borrowers Shareholders — G.S. 
i.e., c. 69 — 42 and 43 V. c. 2>2-'Liquidation— Expiration of 
classes — Assessments on loans — Notice of — Interest and bonus — 
Usury laws^C.SO., c. b^—Art. 1785, C,C— Administrators 
and trustees — Sales to — Prete nom — Art. 1484 C. 0. 

S. applied to a buildiug society for a loan of $3,500, which was 
subsequently advanced to him upon signing a deed of obligation 
and hypothec submitting to the conditions and rules applicable 
to the society's method of carrying on their loaning business, and 
declaring that he bad become a subscriber for shares in the com- 
pany's stock for an amount corresponding to the amount of the 
loan, namely 70 shares of the nominal value of $50 each in a 
class to expire after 72 monthly payments, or in six years from 
the date of its commencement (July, 1878), this term correspond- 
ing with the term fixed for the repayment of the loan. He 
thereby also agreed to make monthly payments of one per cent, 
each upon the stock and that the loan should be repaid at the expi- 
ration of the class, when, upon the liquidation of the business of 
that class, members would be entitled to the allotment of their 
shares subscribed as paid up, partly by the monthly instalments 
and partly by accumulated profits to be derived from whatever 
moneys had been paid in and invested for the benefit of that 
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class, at which' time, whatever he might be so entitled to receive 
in shai'es of stock should be credited towards the reimbursement 
of the loan. He further obliged himself to pay, as interest and 
bonus, the additional sum of one per cent, upon the loan by 
similar monthly instalments during the time it remained unpaid. 
S. paid all the instalments by semi-a^inual payments of $420 
each, until 1st May, 1884, making a total of seventy monthly in- 
stalments of $70 each, leaving two more instalments of each kind 
still to become due before the date originally fixed for the termi- 
nation of his class. The society went into liquidation under the 
provisions of 42 and 43 Vic. (Quebec,) ch. 32 in January, 1884, 
prior to A's last payment and about six months before the date 
fixed for the expiration of his loan. In October, 1884, the liquid- 
ators of the society, in the exercise of the powers vested in the 
dii*ectors under the deed and the society's regulations, passed a 
resolution declaring a deficit in business of the class to which A. 
belonged, and, in oi*der to provide the necessary funds to meet 
the proportion of deficit attributed as his share, they thereby ex- 
acted from him a further series of twenty-eight monthly pay- 
ments in addition to the seventy- two instalments contemplated 
at the time of the execution of the deed. Subsequently, (in 1892), 
the plaintiff as transferee of the society, brought action for the 
two original instalments I'cmaining unpaid, and also for the 
amount of the twenty-eight additional monthly payments upon 
the loan and the subscription of shares. 

Held, that the subscription for shares and the obligation under- 
taken in the deed constituted, upon the part of the borrower, 
merely one transaction involving a loan and an agreement to re- 
pay the amount advanced with interest and bonuses thereon, 
amounting together to a rate equivalent to interest at twelve per 
centum per annum on the amount of his loan ; that the fact of 
the building society going into liquidation had the effect of 
causing all classes of loans then current to expire at the date 
when the society was placed in liquidation, notwithstanding that 
the various terms for which such classes may have been estab- 
lished had not been fully completed ; that under the provisions 
of the statute, 42 and 43 Yic. (Quebec,) ch. 32, liquidators have 
the same powers in regai*d to the determination of the affairs of 
expired classes and to declare deficits therein and to call for 
further payments to meet the same, as the directora of the 
society had while it continued in operation ; that the notice re- 
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quired by the twenty-first section of the Act, 42 and 43 Vic. 
(Quebec,) ch. 32, does not apply to cases where liquidators have 
determined a loss upon the expiration of a class and required 
the full amount exigible upon loans to be paid by borrowers ; 
that, notwithstanding that the liquidation proceedings deprived 
the directors of the exercise of their powers as to the determi- 
nation of the condition of the affairs of a class and of the exaction 
of a fuiiiher payment when exigible in such cases on the expira- 
t^ion of a class, the resolution of the liquidators determining a 
cleficit in the boiTOwer*s class, and requiring full payment of all 
sums exigible under his deed of obligation, was sufficient to con- 
stitute a valid right of action against the borrower for the amount 
of the balance of principal money loaned together with the 
interest and bonus instalments remaining due thereon according 
'tx) the terms and conditions of his (leed of obligation. (Judgment 
of the Court of Queen's -Bench reversed.) 

Heldy further, affirming the decisions of both Courts below, 
^hat in an action where no special demand to that effect has been 
:Knade, the Oourt cannot declare the nullity of a deed of transfer 
alleged to have been made in contravention of the provisions of 
rticle 1484 of the Civil Code. 

Appeal allowed with costs. 
Trenholmey Q. (7., and Beigue, Q. (7., for the appellant 
Oeoffrion, Q, (7., and F. S. Boy, for the respondents. 



1 May, 1897. 
Ontario.] 

Brouohton v. Township op Grby et al. 

-Municipal law — Drainage^ Assessment — Inter-municipal obligations 
—By-law— Ontario Drainage Act of 1873—36 Vict,, c. 38 (0) ; 
36 F., c. 39 (0) ; B.S.O, (1887) c. 1S4— Ontario Consolidated 
Municipal Act of 1892—55 F., c. 42 (O). 

Where the council of a municipality assumed to pass a by-law 
under section 585 of the Consolidated Municipal Act of Ontario 
(55 Vic, ch. 42) for the construction, maintenance and repair of 
drainage works, and thereby to charge and assess lands in an 
adjoining municipality for benefit as for outlet, in order to raise 
the funds necessary to meet the cost of such works, 

JSeld, reveraing the judgment of the Court of Appeal for 
Ontario, (23 Ont. App. Rep. 601) and of the Division Court (26 
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O. B. 694) that as the drain only emptied into a natural stream 
extending into the adjoining municipality, the lands in said adjoin- 
ing municipality purported to be affected by such by-law were 
not assessable for a liability thereunder to contribute towaixis the 
cost of the works, and so far as they were concerned the by-law 
was ultra vires of the initiating municipal corpoi*ation ; and that a 
person whose lands might appear to be affected thereby or by 
any by law of the adjoining municipality proposing to levy con- 
tributions toward the cost of such works, would be entitled to 
have the adjoining municipality restrained from passing a con- 
tributory by-law or taking any steps towaitis that end by an 
action bi*ought before the passing of such contributory by-law. 

Appeal allowed with costs. 

MabeCj for the appellant 

GarraWf Q. C, for respondent Grey. 

McPherson^ for respondent Blma. 



Ottawa, 1 May, 1897. 
Privy Council Reference] 

In Rk Criminal Code, 1892, Bigamy Sbotions, 275-276. 

Constitutional law — Criminal Code, ss. 275-276— -Bigamy — Canadian 
subject marrying abroad — Jurisdiction of Parliament. 

Sections 275 and 276 of the Criminal Code of 1892, respecting 
the offence of bigamy, are intra vires of the Parliament of Canada. 
Macleod v. Atty. Genl of New South Wales (1891, C.C. 445) dis- 
tinguished. Strong, C.J. , contra. 

Newcombe, Q. C, Deputy Minister of Justice, for Government 
of Canada. 



RECENT U.S. DECISIONS. 

Strikes. — A patrol of strikers in front of a factory is held, in 
Vegelalin v. Guntner (Mass.) 35 L.R.A. 722, to be a private 
nuisance when instituted for the pui*pose of interfering with the 
business, and it is no justification that the motive or purpose of 
the strikers is to secui*e better wages. 

Contracts. — ^The law as to contracts against public policy is 
held, in Doane v. Chicago City B. Co. (III.) 35 L.R.A. 588, to be 
applicable to a contract by which a street i-ailway company 
purchases the consent of a majority of the owners of the frontage 
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the picture was taken two years later, after the situation had 
changed, and a map made near the time was already in evidence. 
With these cates are reviewed the other authorities on the use of 
photographs in evidence. 

Innkeeper. — For thefts by hotel employees from guests while 
asleep in rooms assigned them at a hotel, even if they are 
intoxicated, it is held, in Oimningham v. Buckey (W, Va.) 35 
L.B. A. 850, that ihe innkeeper is liable. 

Muttml Benefit Society. — ^The right to reinstatement after for- 
feiture of membership in a mutual benefit society for default of 
payments is held, in Carlson v. Supreme Council American Legion 
of BoTiOr (Cah) 35 L.R.A. 643, to be terminated by the death 
of the member without payment during the time allowed for 
reinstatement, and a subsequent tender by the beneficiary within 
that period is unavailing. 

Insurance, — So long as the remnant of a building which is left 
standing is reasonably adapted for use as a basis upon which to 
restore the building to the condition in which it was before 
injury, it is held, in Eoyal Ins. Co. v. Mclntyre (Tex.) 35 L.RA. 
672, that there Is no total loss. 

An insurable interest in the life of a son-in-law is held, in 
Adams y. Reed (Ky.) 35 L.R.A. 692, to exist in favor of a 
woman who with him as one family keeps a boarding house, 
dividing the profits between them. 

Total blindness resulting from accident is held, in Moge v. 
Societi de Bienfaisance (Mass.) 35 L.R.A. 736, to be within the 
provisions of a policy providing for weekly benefits when one is 
" incapable of workini^ " by reason of accident. 

Exemptions from seizure. — The exemption of the books of a 
lawyer from execution is held, in Equitable Life Assur. Soc. v. 
Goode (Iowa) 35 L.R.A. 690, to exist in favor of a lawyer who 
gives some time to the work of his profession which contributes 
to his support, even if he does not appear in court, advertise as a 
lawyer, or earn his living by services as a lawyer. 

Promissory note. — A corporate seal on a note which is negoti- 
able in form is held, in Chase Nat. Bank v. Faurot (N.Y.) 35 
L.R.A. 605, not to destroy the negotiability of the instrument. 
A note to the case reviews the previous authorities on the effect 
of a seal on negotiability. 
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The addition of the word ** trustee*' to the name of the payee 
of a note is held, in Fox v. Citizens Bank & T. Go. (Tenn.) 35 
L.B. A . 678, not to de8ti*oy its negotiability. The other authori- 
ties on this question are reviewed in the annotation to the case. 

The holder of a note who takes it entirely on the security of a 
policy of life insurance, although it is technically delivered prior 
to maturity, is held, in Hays v. Lapeyre (La.) 35 L.E. A. 647, 
to be entitled to hold the note only for the amount advanced 
upon it, with interest. The annotation to this case considei's 
the negotiability of a note payable out of a particular fund. 

The indorsement by the maker of a note which is payable to 
his own order is held, in Ewan v. Brooks-Waterfield Co. (Ohio) 35 
L.B. A. 786, not to bean indorser in the legal sense of the term, 
but only ^ maker, and the note is held to be in legal effect pay- 
able to tbe holder or bearer. In such a case an indorsement in 
blank by another party before the note is delivered is held to 
make the latter di, prima facie surety of the maker. 

Railway. — A railroad company selling coupon tickets over 
connecting roads is held, in Chicago & A. R. Co. v. Mulford 
(111.) 35 L.B. A. 599, to be presumably a mere agent for the 
connecting companies, and not liable for the failure of the latter 
to honor the tickets. 

A person at a flag station at which there is no ticket office, 
who has signified an intent to get upon a passenger train that 
has actually stopped there, is held, in Western dh A. R. Co. v. 
Voils (Ga.) 35 L.B. A. 655, to be entitled to the rights of a 
passenger. 

The negligence of a passenger in stepping on a train when it 
is going two or three miles an hour is held, in Distler v. Long 
Island R. Co. (N.Y.) 35 L.B. A. 762, to be a question for the 
jury. 

The duty of furnishing a separate passenger train for passen- 
gers only, and not for freight and passengers together, is held, in 
People ex rel. Cantrell v. St. Louis, A, dh T. H, R. Co. (III.) 35 
L.B. A. 656, to be implied in the duty of a railroad company to 
furnish necessary rolling stock and equipment for the suitable 
operation of the road. The sufficiency of earnings to justify the 
expense of such a train is held to depend on the earnings of the 
entire system, and not of the mere branch over which the train 
is to run. 
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ordinance to compel a railroad company at its own expense 
p a watchman and maintain gates where the tracks cross a 
under penalty for failure to do so is held, in Pittsburgt 
^ 8t. L. R. Co. V. Grown Point (Ind.) 35 L.E. A. 684, to 
aiid under a general grant of power to regulate travel on 
eets, and enact ordinances for the protection of life, health 
•operty. 

'ier. —The effect of a strike on the liability of a charterer 
lay in unloading is considered lu Empire Transportation Co. 
ladelphia & E. G. dh I. Co. (C.C. App. 8th C.) 35 L.E. A. 
^here it is held that he is not negligent in chartering a 
after its employees have struck if there are plenty of other 
len ready to work if not prevented by intimidation and 
ce, and that he is not requii*ed to pay 25 per cent above the 
it price to strikers who have abandoned the employment 
lit warning at a critical time, and use intimidation and 
ce to prevent others from working, or to agree not to 
faithful and willing laborers. The effect of strikes upon 
^hts and liabilities of a carrier is considered in a note to 
ftse. 

irance. — A temporary breach of an insurance policy by 
sing the hazard is held, in Traders* Ins. Oo. v. Oatlin (111.) 
R. A. 595, to leave the policy in force afler the extra risk 
i, if this did not contribute to a subsequent loss. 



¥ A WIFE SUE HER HUSBAND FOR LIBEL f 

Justice Kennedy gave judgment at Liverpool recently in 
3 of Robinson v. Robinson^ an action for damages for libel 
ht by a wife against her husband, in which Mr. Langdon 
)r the plaintiff and Mr. Jordan for the defendant. The case 
Med at Manchester. The learned judge's written judgment 
ned the following : " This is an action by a wife against 
isband for libel. The facts of the case are not in dispute, 
y consent the case was taken before myself without a jury, 
laintiff in September last obtained a separation oi*der under 
revisions of the Summary Jurisdiction (Married Women) 
895 (58 & 59 Vict., c. 39). After that time she lived apart, 
ing from him under the order a weekly payment of IBs. 
time after the oider had been made she accepted the 
.tion of a cousin, Mrs. Partington, who was the licensee of 
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the Caetle Hotel, Clitheroe, to come to reside with her there, 
paying nothing for her board and lodging, but giving at her will 
some help in the management of Mi*s. Partington's business in 
the hotel Whilst the plaintiff was living under the said circum- 
stances at the Castle Hotel the defendant sent her by telegraph 
the three messages which are the libels complained of in this 
action. Of the defamatory import of these messages, which in 
disgusting terms imputed to her sexual immorality, there is no 
question, nor, inasmuch as they were telegraphic messages, is 
there any question as to publication. The plaintiff showed them 
after their arrival to Mrs. Partington, and that lady, although 
she was much attached to the plaintiff, felt obliged, after reading 
the third telegram, to ask the plaintiff to leave her house. The 
plaintiff thereupon commenced the present action against the 
defendant. She does not ask for substantial damages. Her aim 
is by obtaining an injunction to prevent the repetition of this 
injurious and insulting conduct on the part of the defendant. 
The facts are not disputed by the defendant. There is no justi- 
fication for the libels. His defence to the action is that, in point 
of law, it is not maintainable. He contends that, as these libels 
are libels upon the plaintiff's personal character,* and not in 
regard to her business or property, and she is therefore not suing 
him, " for the protection and security of her own separate prop- 
erty " within the meaning of the Married Women's Property 
Act, 1882, s. 12, the action is one of tort, which, as a married 
woman, although separated from him by the magistrate's order, 
she cannot bring against her husband. I agree with the defen- 
dant's counsel that the plaintiff is not helped by the last- 
mentioned enactment. The question is this. Can the plaintiff, 
not being enabled to do so by the Married Women's Property 
Act, 1882, sue the husband for a libel ? The inability in general 
of the wife to sue her husband for a tort is founded not merely 
upon a rule of legal procedure necessitating the joinder of the 
husband as a co-plaintiff, but upon the principle that husband 
and wife form in tbe eye of the law one person. This was 
expressly decided in Phillips v. Bamettf 45 Law J. Bep. Q.B. 
277; L.R. 1 Q.B. Div. 436. Unless, therefore, this is affected 
by the peculiar position of the plaintiff as a wife who has obtained 
a separation order, the defendant is apparently entitled to succeed 
in the present action. Is it so affected ? This depends upon the 
effect to be given to certain provisions of the Summary Juris- 
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diction (Married Women) Act, 1895, under which the separation 
oi*der was made, and the Divorce and Matrimonial Causes Act, 

1857 A libel by a husband upon a separated wife must in 

most oases be especially injurious to her. In the absence of any 
authority, it appears to me, looking at the plain intention of the 
statute, to give the judicially separated wife full power, as a feme 
soU, to protect herself by action against all wrongs and injuries 

I give judgment for the plaintiff, with costs, for 208. as 

nominal damages, as she does not ask for substantial damages, 
and an injunction against the repetition of the libels complained 
of." 



GENERAL NOTES, 



Thk Lord's Day. — The Sunday Observance Act of 1781 must 
be drawing near its end when the Times is prosecuted for adver- 
tising a Sunday concert, to which admission is free, but reserved 
seats are charged for. The plaintiff, who sued as a common 
informer in the interests of the due observance of the Lord's Day, 
elected to affirm instead of taking the oath, on the ground that 
he had no religious belief whatever. We presume that he had 
left a last surviving superstition — viz. belief in the sanctity of 
the Sabbath coupled with the usual confusion of it with Sunday. 
The case had a good result, however, in that Mr. Justice Collins 
held that as admission to the entertainment was free, charging 
lor reserved seats did not bring the entertainment within the 
Act, unless the informer could prove that there were no free 
seats — Law Journal (^London), 

Unknown Offenders. — In a case before him at Bow Street 
on August 2, Mr. Lushington made a quite unnecessary difficulty 
about granting a summons against a peraon whose name was 
unknown to the informant. There has never been any difficulty 
even from the earliest time in indicting a peroon *^ whose name 
is to the jurors unknown," for killing, or stealing from, a person 
to them unknown ; and there is no reason why the same rule 
should not apply in cases tried suirraarily by justices, provided 
that sufficient care is taken to give in the information an 
adequate description of the incriminated person, and that he 
should not be arrested or served with a summons except in the 
presence of a person able to identify him as the alleged offender, 
lb. 
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CURRENT TOPICS, 

Daring the vacation the retirement of a judge of the 
Superior Court has taken place, and ako the death of an 
ex-judge. Mr. Justice Brooks, of Sherbrooke, whose 
retirement from, the Bench occurred about two years ago, 
died on the 5th August, from apoplexy. The deceased 
was born in 1830, and was admitted to the Bar in 1854. 
In 1875 he was made a Queen's Counsel. In that year he 
was bdlonnier of the Bar of St. Francis district. In 1882 
he was appointed judge of the Superior Court for the St. 
Francis district, and he retained this office until he was 
obliged to retire, in 1895, owing to ill-health. Mr. Justice 
Brooks as an advocate made his mark, and enjoyed a large 
practice. On his elevation to the Bench he had to deal 
with the business presenting itself in a large and grow- 
ing community, and which taxed his strength to the 
utmost extent. Many of his decisions have appeared in 
the pages of this journal, and for the most part we think 
they will be found well considered and correct in the 
conclusions arrived at. As a judge the deceased was 
highly esteemed by the Bar, for his courtesy and careful 
attention to the arguments of counsel, and in private life 
he enjoyed the jespect and consideration of his fellow- 
cit^ens, 
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A change on the Bench of the Superior Court has been 
caused by the retirement of Mr. Justice Malhiot, of the 
Ottawa district, who was unhappily obliged to retire 
owing to the loss of his sight. Judge Malhiot's sight 
has been failing for several years, and some time ago he 
visited Paris to consult specialists, but without success. 
The judge will have the sympathy of the Bar in the 
affliction which has befallen him. 



Mr. Justice Malhiot's place has been filled by Mr. J. 
Lavergne, law partner of Sir Wilfred Laurier, the Premier 
of Canada. Mr. Lavergne was called to the Bar in 1872, 
and has practised in the district of Arthabaska. 



An illustration of the expedition with which a .case 
may pass through all the courts, including the final 
appeal to the Privy Council, is afforded by CUy of MofU- 
real and Standard Light Sf Power Co,, reported in the 
present issue. The judgment of their Lordships of the 
Privy Council was rendered on the 8rd August, 1897, 
and, as will be observed by the opening remarks of Lord 
Macnaghten, who rendered the judgment, the incidents 
which led to the litigation occurred on the 10th Sep- 
tember preceding. The judgment of Acting Chief Justice 
Tait was rendered on the 21st September, 1896, and the 
judgment of the Court of Queen's Bench, affirming the 
decision, on the Srd October. This case shows that in 
the matter of expeditious administration of justice, the 
province of Quebec takes a very high place. 



The second meeting of the Canadian Bar Association 
was held at Halifax on August 81. The president, Hon. 
J. E. Bobidoux, Q.C., delivered an address. The meet- 
ing was well attended. Several of the judges of Nova 
Scotia were present during part of the sittings. 
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JUDICIAL COMBflTTBB OP THE PRIVY COUNCIL. 

LoNDOir, 31 July, 1897. 

PbISINT: — ^LOBD MAONAOHTSt, LOBD MoBBIS, SiB BlOHABD 

CoiTOH, Sib Hbnbt Stbonq. 

DAME CHARLOTTE DB HRRTBL (opposant in first inslance), 
appellaat, & DAUE EMilLY C. GODDARD bt al. (inter- 
venante coQtinaiDg suit Id first instance), respondents. 

Will — Interpretation — Substitution — Suspension by condition. 

C. deviied certcUn real estate to R,, and after R*8 deith to Rb two daughterst 
Jf. and A,, and to her niece T*., conjointly and in equal sharest to be 
enjoyed by them during their natural life, and after (heir decease to their 
children respectively, in full and entire property, share and share alike. 
If two of the three persons named above should die without children the 
property was to go and belong to the child or children of the survivor. R 
received the property and enjoyed it until her death, when M., A, de T, 
received U and enjoyed it jointly until the death of M, without cMldren, 
and then A. and T. continued to enjoy the whole untU A. also died vnthout 
iesuS' One half of the share of M. {pnc'tixih of the whole) was now 
cUnmed, on the one hand, by the child of T, as her heir, and, on the other 
hand, by the universal legatee of A, 

Held (affirming the judgment of the Court of QueerCs Bench, Montreal, which 
affirmed the judgment of the Court of Review, Montreal, R. J, Q., 8 C. S, 
72) i-^The wiU did not create, as between M., A, and T,, a gradual sub- 
stitution, under which the share of any one of them dying without issue 
would pass to the other two, and upon the death of a second of them, also 
without issue, the whole would vest in the third ; hut on the death of M, any 
further substitution of her share created by the will remained suspended, 
pending the fulfilment af the condition upon which it was made dependent, 
namely, that two of the three persons, M,, A. and T., substitutes in the first 
degree, should die leaving no children, which further substitution only took 
effect upon the fulfilment of the condition by the death of A. without 
children. Hence no portion of the share of M. ever passed to or uxls 
vested in A. as substitute in the second degree, and she vxu unable to trans- 
mit it by her unlL 

Tbe appeal was from a jadgment of the Court of Queen's 
Bench, Montreal, 25 February, 1896, affirming a judgment of the 
Court of Review, Montreal, 19 June, 1895, reported in R. J.Q., 8 
C.S. 72. The judgment of the Court of Review reversed the 
decision of the Superior Court, Montreal, Archibald, J., 8 June, 
1894, reported in R. J.Q., 6 C.S. 101. 

LoBD Maonaghtbn: — 

Having regard to the law of the province of Quebec in refer- 
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enoe to substitations created by will, a question dow arises as to 
the meaDiDg and e£fect of a devise in the will of the late William 
Plenderleath Christie who died in 1845. 

The devise is in the following terms : 

^<I devise to Katherine Bobertson of Montreal, 

" widow, during her natural life, and after her decease to her 
" daughters Mary and Amelia Bobertson and to her niece Mary 
" Elizabeth Tunstall, conjointly and in equal shares, to be enjoyed 
^^ by them during their natural life and after their decease to 
'^ their children respectively boi*n in lawfli) wedlock, in full and 

" entire property, share and share alike the seigniory de Lery 

<< in the Province of Canada I desire if two of the 

« three persons Mary Bobertson, Amelia Bobertson, and Mary 

** Elizabeth Tunstall shall die without such children that the 

'' seigniory shall go and belong to the child or children of the 

" survivor in full and entire property." And the testator then 
directed that if all three — Mary Bobertson, Amelia Bobertson, 
and Mary Elizabeth Tunstall — should die without such child or 
children, the seigniory should be sold and the proceeds divided 
between certain religious societies named in the will. 

Katherine Bobertson, the mother of Mary and Amelia Bobert- 
son and the aunt of Mary Elizabeth Tunstall, survived the testa- 
tor and died in 1858. 

Mary Bobertson died, without having been married, in 1876. 

Amelia Bobertson died, without having been married, in 
February, 1891. 

Mary Elizabeth Tunstall, the Burvivor of the three substitutes 
in the first degree, married one Edward Roe, and died in October 
1891, leaving an only child, Alfred Edward Boe, who is now 
dead. 

The appellant is the representative of Amelia Bobertson. In 
her right the appellant claims to be entitled to one moiety of the 
share given to Mary Bobertson for life, or in other words to one 
sixth of the whole estate. 

The respondents, who represent Alfred Edward Boe, maintain 
that on the death of Maiy Elizabeth Tunstall, the estate in its 
entirety devolved on her only child Alfred Edward Boe. 

It is not disputed that the French law in force in the Province 
at the time of the cession of the country prohibited more than 
three degrees in substitutions created by will. The law as 
declared in the Civil Code of Lower Canada is to the same effect^ 
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Article 932 provides that substitutioDS created by will <' cannot 
extend to more than twp degrees ezclosive of the institute." 
That article however appears to be marked as new law. And 
the learned counsel for the respondents intimated that they 
were prepared to argue that at the time when the will came into 
operation there was no restriction on the number of degrees in 
substitutions created by will. The contention which they pro- 
posed to raise was that during the interval between the com- 
mencement of the Act of 1801 (41 George III. cap. 4) and the 
Ist of August, 1866, when the Civil Code came into force, there 
WaS unlimited freedom of disposition by will. But their lord- 
ships did not think it necessary to embark in so far i*eaching an 
inquiry in the present case. 

Assuming for the purpose of the argument that only three 
degrees of substitution were permissible by law at the time 
when the testator's will came into operation, how many degrees 
are to be reckoned in the transmission of the estate from the 
testator to Alfred Edward Boe in regard to the share of Mary 
Bobertson ? From Katherine Bobertson, the institute, to Mary 
Bobertson is one degree. From Mary Bobertson to Alfred 
Edward Boe, apparently, is not more than one degree. The 
learned counsel for the appellant however discover another 
degree in the interval between the death of Mary Bobertson 
without issue, and the opening of the succession in favour of 
Alfred Edward Boe. They contend that on the death of Mary 
Bobertson without issue, the share given to her for life passed by 
tacit substitution to Amelia B 'bertson and Mary Elizabeth Tun- 
stall in equal shares. 

It is certainly not unusual in the case of a gifb to a class, the 
membera of which are to take for life with remainder to their 
children, to find the benefit of survivoi*ship attached to the gift 
in the event of one or more of the members of the class dying 
without issue. Often that is a very proper provision. It is one 
likely enough to commend itself to a person about to dispose of 
his property by will if it does not defeat or interfere with some 
object he has in view. But you cannot introduce it by mere 
conjecture. There must be either express declaration or neces- 
sary implication. Here there is neither the one nor the other. 
The case is very different from those cases on English wills to 
which Mr. Blake referred, where cross remainders must be 
implied in order to effectuate the testator^s declared intention 
that the estate is to go over in its entirety. Here the appellant 
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desires that the share given to Mary Bobertson should in the 
coarse of its devolution pass to the other two ladies in order that 
that portion of the estate may never reach its destination. 
There are two roads. One is blocked by the law which says 
that the journey must be completed in three stages if it is to be 
completed at all. Neither expressly nor yet by implication does 
the testator direct that road to be taken. The other ftilfils all the 
conditions of the will. No doubt it involves a halt at one point 
of the jouiTiey. But that creates no difficulty. There is no 
intestacy. The law itself provides for the interval without sug- 
gesting that the provision is to count as d degree in the substi- 
tution. Ai*tlcle 963, which is admitted to be old law, declares 
that '4f by reason of a pending condition or some other dis- 
'^ position of the will, the opening of the substitution do not take 
*' place immediately upon the death of the institute " — that is in 
the present case upon the death of Mary Bobertson who became 
the institute in regard to the substitute who came next — " his 
*' heirs and legatees continue until the opening to exercise his 
" rights and remain liable for his obligations." 

in the course of the argument some faint reliance was placed 
on the word "conjointly" in the gift to the three ladies, as pointing 
to accretion. But the word " conjointly** is not inapplicable to a 
gift of property in equal shares so long as the property remains 
undivided. It may perhaps be inferred from the use of the word 
in the gift to the three and its absence in the gift to their chil- 
dren, that the testator desired to indicate that there was to be no 
partition before the propeHy reached its final destination. How- 
ever that may be, the word ^' conjointly " cannot neutralise or 
control the plain meaning of the words '* in equal shares " by 
which it is immediately followed. 

Their lordships therefore have no hesitation in expressing 
their concurrence in the judgment of the Court of Queen's Bench, 
which affirmed the decit^ion of the majority of the Court of 
Eeview reveraing the conclusion of the Superior Court 

Their lordships will humbly advise Her Majesty that the 
appeal ought to be dismissed. The appellant will pay the costs 
of the appeal. 

Appeal dismissed. 

Hon. Edward Blake, Q,C., and A. G. Gros& (both of the Cana- 
dian Bar) for the appellant. 

Haldane, Q.C, and Hon. G. A, Qeoffrion, Q,C,, and B. Lafieur 
(of the Canadian Bar) for the respondent 
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JUDICIAL COMMITTEE 01^ THE PRIVY COUNCIL. 

London^ 3 AugoBt, 1897. 

Prbsent : — ItOKD Maonaghtbn, Lord Mobbis, Sib Biohabd 
CouoH, Stb Hbnbt'Stbono. 

CITY OF MONTREAL (respondent in Superior Court), appel- 
lant, and STANDARD LIGHT & POWER CO. (petitioner 
in Superior Court), respondent. 

Statute, Interpretation o/— 55-56 Vict (Q.) ch, I^I-^Legislative 
powers — Interference with municipal control of streets. 

Hbid {affirming (he judgment of the Court of Queen* s Bench, Montreal, R.J* 
Q., 5 B.R. 558, 577, which affirmed the judgment of Tait, A.C.J., R. J. Q., 
10 C. S. 209) :-- Where the terms of a ftatuie expreu the xntenHon of the 
legi^ature with sufficient clearness the Court will not consider the reason of 
the law, nor interfere with its execution on the ground of the inconvenience 
and danger to thepuUic which may result therefrom. 

The terms of the Act, 55-56 Vid. (Q.) e^ 77, as amended by 56 Vict., 
ch. 73, are sufficiently dear and positive to authorize the St. Henri Light 
ds Power Company to lay wires underground in the streets of Montreal, 
and to open the streets for tJiai purpose without first obtaining the consent 
of the municipal authorities, and such enactment was within the competence 
of the legidature. 

The judgment appealed from was rendered by the Court of 
Queen's Bench sitting in appeal at Monti*eal, 3rd October, 1896, 
and affirmed the judgment of the Superior Court, Montreal, Tait, 
A.C. J., 21st September, 1896. The first judgment is reported 
in R. J.Q., 10 C.S. 209, and the judgment of the Queen's Bench 
inR.J.Q.,5B.R. 558, 57T. 

LoBD Maonaghtbn : — 

On the 10th of September, 1896,. about half-past two o'clock in 
the afternoon, workmen in the employ of the respondent com- 
pany or their contractors broke up the surface of St. Antoine 
Street in the City of Montreal, and began to excavate the soil 
for the purpose of laying underground wires along the street. 

In the course of the same afternoon the city surveyor and the 
police officials, acting as was admitted under instructions from 
the municipal council of the city, interfered by force and com- 
pelled the men employed to abandon their operations. 

On the following day, the 11th of September, the i*espondents 
filed their petition in the Superior Court praying for an injunc- 
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tion to restrain the city from interfering with their contractors 
and workmen. 

After some interlocutory proceedings Mr. Justice Tait granted 
an injunction on the 21st of September subject to a temporary 
suspension of the order. 

The city immediately appealed to the Court of Queen's Bench 
for Lower Canada. 

The appeal came on to be heard on the 25th of September, 
and on the 3rd of October the Court delivered an unanimous 
judgment dismissing the appeal with costs. Fi-om that decision 
the present appeal has been brought. 

Their lordships have before them the reasons of Tait, J., and 
the opinions of Sir Alex. Lacoste, C. J., and Wurtele, J., in which 
the other learned judges concurred. They agree entirely in the 
conclusion at which the provincial courts arrived and the reasons 
assigned for that conclusion. 

The respondents were incorporated in 1892 under the name of 
The St. Henri Light and Power Company by the Act 55 & 56 
Vict. ch. TT. It is only necessary to refer to four sections in 
this Act. Section 5 empowers the company to manufacture and 
deal in electricity, gas and other illuminants, and proceeds to 

declai'C that the company *' may lay its wires underground 

** as the same may be necessary, and in so many streets, squares, 
'' highways, lanes and public places as may be deemed neces- 
** a^^ry for the purposes of supplying electricity and gas for 
'* light, power, and heating, the whole however without doing any 
" unnecessary damage and providing all pi'Oper facilities for free 
'^ passage through the said streets, squares, highways, lanes, and 
" public places while the works are in progress.'* 

Section 6, which has been replaced by a more elaborate enact- 
ment, empowered the company to erect posts and supports for 
conducting their wires overhead. 

Section 18, which is still in force, is in the following terms: — 

*' 18. Before commencing the laying of wires or pipes or the 
" erection of waterways the company shall make a report to the 
*• Commissioners of Agriculture and Public Works of the Pro- 
" vince,of such works, and shall send a copy thereof to the coun- 
** cil of the municipality in which such works are so projected," 

Section 25, which is now repealed, declared that " the Company 
** may only exercise the privileges conferred upon it by the 
^* present Act upon complying with the rules and regulations 
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*' which exist or may be hereafter adopted by the manicipal 
" authorities on the sabject" 

The Act of 1892 was shortly afterwards amended by the Act 
66 Vict., cap. 73, which received the Poyal assent on the 27th of 
February 1893. By that Act the name of the company was 
changed to the Standard Light and Power Company. 

Section 25 of the Act of 1892 was repealed altogether, and 
section 6 was replaced by an enactment which containna proviso 
in the following terms : — 

** The manicipal council in all cities, towns or incorporated 
" villages, if they deem necessary, shall have the right to over- 

" see and prescribe the manner in which streets, roads and 

^' highways shall be opened for the placing of wires under- 

" ground." 

The combined effect of the two Acts therefore is that having 
made the report required by section 18 of the Act of 1892, and 
having sent a copy thereof to the council of the municipality in 
which the proposed works are projected, the company becomes 
entitled to lay its wires subject to the right of the municipal 
council if they deem it necessary to oversee and prescribe the 
manner in which the streets are to be opened for the placing of 
the wires underground, and subject of course to the general pro- 
visions enacted by the legislature for the convenience and safety 
of the public. 

On the 15th of May, 1896, the company sent to the municipal 
council a notification referring to the right of Bupei«vision 
reserved to the municipality, and intimating that they intended 
to exercise the powera conferred upon them for laying under- 
ground wires for the purpose of conveying electricity through or ' 
along certain streets in the City of Montreal, including St. 
Antoine Street. 

On the 22nd of August, 1896, the company duly made a report 
to the Commissioners of Agriculture and of Public Works of the 
works they proposed to commence in the City of Montreal, with 
a plan annexed, and on the 24lh of August they sent a copy of 
the report and plan to the municipal council requiring them 
within ten days to prescribe the manner in which the streets 
mentioned in the report were to be opened, and stating that in 
case of default they would proceed with the works, taking all 
duo precautions, and would lay their wires underground, accor- 
ding to the report, without doing any unnecessary damage and 
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providing all proper facilities for free passage while the works 
were in progress. 

No notice whatever was taken of this commanication, and so 
on the 10th of September the works were commenced, and then 
the proceedings took place which led to this litigation. 

Their lordships are unable to find any justification in law for 
the action of the appellants. The language of the legislature is 
too plain to leave room for argument. The appellants indeed 
contend that it is haixily possible to conceive that the legislature 
could have meant to confer 8uch extraoitlinary powers upon a 
mere trading company as to authorize them at their will and 
pleasure to interfere with public streets, the care of which is 
committed to the municipality, and they suggest that section 5 of 
the Act of 1892 ma^ be construed as defining the objects of the 
conjpany, and enabling them to lay down tneir wires provided 
they tii*st obtain the consent of the city. It is true that the 
section does not in express terms authorize the company to 
open streets, but that power is plainly involved in the author- 
ity given to them to lay their wires underground, and it is 
impossible to read section 25 of the Act of 1892 without seeing 
that section 5 confers upon the company powers and privileges 
which but for section 25 they would have been at liberty to 
exercise without interference from any quarter. 

Then it was argued that the company were bound to give the 
municipality reasonable time for considering their plans, and it 
was urged that a period of 10 days was much too short a notice 
for a great municipal body which must necessarily pi'oceed in a 
somewhat leisurely fashion. Regular councils it was said were 
only held once a month, and although a special council could be 
summoned at two days* notice the respondents could hardly 
expect the municipal council of the city of Montreal to depart 
from their ordinary course for their convenience. There is how- 
ever nothing to be found in the Act justifying the position taken 
up by the municlpaiity, and considering that as early as May the 
company gave formal notice that they intended to exorcise their 
powers, although certainly the notice was not one which the 
municipal council were bound to recognize, it is plain that pro- 
vision might easily have been made for the emergency even if 
the council could not bring them8elves to summon a special 
meeting for such an occasion. 

When it is urged on behalf of the municipality that the legis- 
lature would not intentionally have put upon them the indignity 



THB LEGAL NBWS. 267 

of saboi'dinating their authority to the ends and purposes of a 
trading company, it may be replied that the legislature does not 
seem to have anticipated any friction or jealousy between two 
bodies which might be expected to work together for the benefit 
of the public. The amending Act which repeals section 25 in 
the Act of 1892 expressly authorizes municipal corporations to 
take shares in the company and aid the company by bonus, loans 
or advances, or by guaranteeing the payment of bonds, or by 
granting it such privileges and exemptions as the council of any 
sach municipal corporation might deem advisable. 

Their lordships are of opinion that the respondents acted with- 
in their powers in opening St. Antoine Street, that the mnni- 
oi|>ality were not justified in obstructing their works, and that 
^he injunction was properly granted. 

Their lordships will therefore humbly advise Her Majesty that 
\he appeal ought to be dismissed. The appellants will pay the 
costs of this appeal. 

Appeal dismissed. 
Sir Edward Clarke, Q.G., Ethier, Q.C\ (of the Montreal Bar;, and 
J. R, Paget, for the appellant. 

Haldane, Q,C., and E. C, Smith (of the Canadian Bar) for the 
respondents. 



HOUSE OF LORDS. 

London, 16 July, 1897. 

Earl Bussbll (appellant) v. Gountbss Russell (respondent). 

32 L.J. 

Judicial separation — Cruelty, 

Persistence by a wife in a charge against her husband that he 
has committed an unnatural offence, which has been disproved 
to the satisfaction of a jury, and in which the wife hei*self does 
not believe, is not legal cruelty such as to entitle the husband to 
a decree for judicial separation. 

Decision of the Court of Appeal, 64 Law J. Rep. P. D. & A. 
105 ; L. R. (1895) P. 315, affirmed by the majority of the House 
(Lord Watson, Loi-d Herschell, Lord Macnaghten, Loi-d Shand, 
and Lord Davey) ; the Lord Chancellor (Lord Halsbury), Lord 
Hobhouse, the Lord Chancellor of Ireland (Lord Ashbourne), 
and Lord Morris dissenting. 
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HOUSE OF LORDS. 

London, 19 July, 189T. 

Barraclouoh v. Brown (32 L.J.) 

Ship — Wreck — Abandonment by owners — Removal by navigation 
authority — Liability of shipowners for expenses. 

Where a statute p)*ovide8 that a sunn due or damages incurred 
shall be recovered in a Courf of summary jurisdiction, it is not 
competent for the claimant to take proceedings for the recovery 
of the sum before any other tribunal than that pi*ovidod by the 
Act, even for the purpose of ascertaining the right. 

Section 47 of the Aire and Calder Navigation Act, 1889, provides 
that if any vessel shall be sunk within the limits of the under- 
takers' jurisdiction, the owner, in default of removal by him, 
shall be liable for the expenses of removal, and such expenses 
shall be recovered before a Court of summary jurisdiction. 

Heldf that the time when the expenses were incurred, and not 
the time when the vessel sunk, was the period to determine 
ownership, and that the original owners, who had abandoned the 
vessel to the underwriters before the expenses were incurred, 
were not liable to the undertakers for the expenses incurre i by 
the latter in removing the wreck. 

Respondents* counsel were not heard. 

Their Loi-dships (Lord Herscholl, Lord Watson, Lord Shand 
and Lord Davey), after consideration, affirmed the decision of 
the Court of Appeal, 65 Law J. Rep. Q.B. 333. 



THE VALUATION AND PAYMENT OF ANNUITIES. 

Fifty years ago Vice-Chancel lor Knight Bruce, in Wroughton 
V. Colquhouny decided, in accordance with older authorities, that 
where a testator*s effects are insufficient o satisfy an annuity as 
well as pecuniary legacies bequeathed by hin will, the proper 
course of adminibtration is to value the annuity and to pay the 
amount of the valuation at once to the annuitant, subject to an 
abatement in proportion to the abatement of the pecuniai-y 
legacies. The result of this is that, although the annuitant may 
die before the time when the payment of the annuity in full 
would have equalled the abated amount of the valuation, the 
other legatees will be unable to claim the surplus of that amount, 



THE LEGAL NEWS. 269 

which has disappeared once for all into the pocket of the annui- 
tant. The statement of the practice contained in *' Seton on 
Judgments " is, '^ Where assets are deficient an annuity should be 
valued and abate proportionately, and the apportionment belongs 
to the annuitant absolutely." It would seem faii*er te apply the 
amount of the valuation as long as it lasted in payment of 
the annuity in full, and to give the surpluF, if any, to the other 
legatees; this would, at any rate, avoid the inconsistency of 
giving to the annuitant the capital value of the annuity, although 
he might die the next day. The same principle, however, applies 
in bankruptcy; though there is no doubt a distinction between 
the case of an annuitant who is in the position of a creditor and 
one who w a mere legatee. And it seems that the same course 
will be followed in the case of a determinable as in the case of 
an absolute annuity. Sup[)Ose, for instance, that the annuity is 
held subject to forfeiture on alienation, as happened in the case of 
In re Sinclair; the annuity fund will be payable to the annuitant, 
although on the valuation the contingency of forfeiture is dis- 
regarded, it bein^ according to actuarial practice impossible to 
take it into calculation. There is an authority against this view 
as to annuities held subject to conditions in a ca^e of Carr v. 
Ingleby, which is refeiTcd to in **S«ton on Judgments," and which 
certainly seems more consistent with equity than the course 
adopted in In re Sinclair. — Law Journal (London). 



DIVORCE STATISTICS. 

Nothing is so false as facts, except figures— thus the paradox ; 
and judicial statistics are no exception — not less fallacious than 
other statistic;*. Take an instance. The latest volume of 
Judicial Statistics informs us that more divorce suits are com- 
menced by husbands against their wives than by wives against 
their husbands. There were 353 suits in the year by husbands 
as against 220 by wives. ** What! *' says the unreflecting reader, 
•' then it is the husbands who in most ca'^es are the aggrieved 
parties; the wives who aie the sinners." But the true inference 
is quite the other way. Wives do not seek divorce, not because 
they have not great e:- grievances than their huhbands, but 
because they have more to lose, whether by a dissolution of the 
marriage or by a judicial separation, it matters not which. The 
break-up of the home is much more disastrous to the wife than 
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to the hnsbaDd. Then there are the children to be considered. 
Personally the wife, even when innocent, suffers more in repu- 
tation from the censoriousness of society, unjustly, no doubt ; but 
society is so constituted, and it is vain to protest. Moreover, the 
wife (such, again, are the ethics of society embodied in the law) 
has to prove unfaithfulness plus desertion or legal cruelty — to get 
over two stiles, in fact, where the husband has but one to sur- 
mount. A curious revelation of the statistics is that unfaithful- 
ness breaks out mostly after between ten and twenty yeara of 
matrimony. The spouses presumably are tired of one another. 
Human life, as insurance companies know, has its critical periods, 
its dangoi*ous ages, and the second decade seems to be the critical 
one of married life. — lb. 



A JOURNALISTS SOURCES OF IN FORMATION-^ ARE 
TEE Y PRI VILEGED ? 

The recent decision, says a writer in the University Law 
Review^ of Judge Bradley in the action against Schriver, the 
newspaper cori'espondent of the ''Mail and Express/' who 
refused to answer a question pix)pouuded by the Senate investi- 
gating committee concerning the name of a Congressman who 
had informed him that he had been told by a certain wire manu- 
facturer that there wa^, during the pendency of the Wilson Tariff 
bill in the Senate, a conference in a room in the Arlington Hotel 
between certain United States Senators and the sugar magnates, 
regarding which conference the witness had written a letter 
which appeared in the paper represented by him, opens up a 
somewhat new field for discussion. The witness's refusal was 
put upon the ground that a disclosure would be a breach of faith 
to his informant and a violation of his duty as a journalist. In 
this refusal he was sustained by the Couil, which based its 
decision, however, upon the fact that the question asked of the 
witness was not pertinent to the subject under inquiry, and 
observed that; 

" The reason given by the committee for its insistence upon an 
answer, and the reason urged on the argument of this motion in 
support of the right to put the question, was that, given the 
name of the member of Congress, he could be summoned and 
compelled to give the name of the wire manufacturer, and he, in 
turn, could be summoned and compelled to disclose what he had 
heard behind closed doors. 



THK LEGAL NEWS. 2*71 

" This shows that the matter of giving the name of the Con- 
gressman might have been a matter of convenience to the com- 
mittee, bat it does not indicate that the name would be a material 
factor in proving or disproving the charges specified." 

The principal point, as to the privilege of a journalist, has 
therefore been left untouched. The question is a novel one, and 
it is not unlikely that it may be raised at some future time by 
members of the press. The argument might, of course, be made 
that, as in the present instance, the majority of this kind of 
questions are put while in the pursuit of fishing expeditions and 
for the sole purpose of obtaining sources of evidence. Although 
when the matter arose in the People v. Fitzgerald (8 N. Y., Supp. 
81), the New York Court declared an interrogatory somewhat 
similar in principle to be a proper one, in Sterm v. The United 
States (94 U.S., 76) it was held otherwise. Considering the- 
matter purely as a question of privilege, it would seem exceed- 
ingly doubtful whether a court would be likely to extend the 
doctrine of privileged communications to a case like the present. 
A journalist stands on a very different plane from the advocate, 
the physician or the priest of a Church whose tenets prescribe 
confession. The immunity of the fii*st has always been recog- 
nized both in the Roman and the common law, although one 
civilian thought that an advocate might lawfully be put to the 
torture and compelled to reveal the secrets of a client, but this 
doctrine appears to have met with strong disapprobation on the 
part of both the bench and bar. The doctrine as to the immunity 
of the physician and priest was a later ontgi*owth, and rests 
upon grounds too obvious to be discus-^ed. But a very different 
state of fa« ts if presented when we come to consider the case of 
a reporter or editor of a newspaper. While conceding the 
importance of the pre.-s as a factor in the unearthing of wrong- 
doing, it would seeiu to be exceedingly inexpeiient to permit 
them to take shelter behind a question of privilege. Where 
newspaper articles have been published injurious to character, 
the party damnified should have a right to find out at whose 
instigation and upon whose authority they might happen to have 
been written. The doctrine of privileged communication should 
never bo used to hide the machinations of some seciet enemy, 
simply because he may choose to direct his attacks through the 
medium of the public press. It can hardly be said that a public 
official (this is cited merely as an illustration) against whom a 
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charge of malfeasance in office has wrongfally been broaj^ht, 
shoald be restricted to his remedy against the newspaper itself 
in a libel salt, and not be permitted to obtain the name of his 
true accuser. 

On the whole, it seems better not to attempt to restrict the 
inqairy of a court any more than is absolutely necessary, and 
the present case scarcely seems to be one which is sufficient to 
warrant any extension of the doctrine of privileged communi- 
cation. 



GENERAL NOTES. 



Inbtbuctions to Jubies. — ^The Chicago Bar Association, 
through its president and secretary, recently took a postal-caitl 
ballot upon the question of '^ Oral Instruction to Juries." A 
postal card was mailed to each member of the at^sociation 
requesting auH Wei's to the following questions: 1. Are you in 
favour of oral instruction to jurits? (/») On the law alone? or, 
2. If so : (6) On the law and the factn ? Of the 550 cai-ds mailed 
there were 290 replies; 181 voted in favour of oral instruction to 
juries, and 109 voted a/rainst oral instruction. Of the 181 who 
voted in favour of oral instruction 42 were in favour of instruc- 
tion on the law alone, 119 were in favour of instiniction on the 
law and the facts, and 20 qualified in various ways. 

Police Powers. — The evil ways of the police die hai-d. 
Again and again judges have pointed out that the police are not 
entitled to arro;i:ate to themselves a right to question accused 
persons in private, which is not poa^essed by judge, jury, or 
counsel at any public hearing of the charge. At Warwick 
Assizes Mr. Justice Cave again expressed his well known views 
on the subject, and stated that he should certainly exclude all 
evidence obtained by this system of private interrogation, which 
is more appropriate to French than to English judicial pro- 
cedure. He believes that most, if not all, of the judges agree 
with his opinion ; and it is full time that ihe Home Secretary 
issued general instructions to the police throughout the country 
on this question, and on another of almost equal importance — 
the police practice of stripping and searching persons taken into 
custody irrespective of the nature of the charge or the improb- 
ability of any stolen property or weapon being concealed on the 
person of the accused. — Law Journal (London), 
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CURRENT TOPICS AND CASES. 

Acting Chief Justice Tait, in his reply to the address 
of congratulation presented to him by the Montreal Bar, 
made some important observations on the administration 
of justice in this Province. It is obvious that since the 
present system of districts was introduced the vastly in- 
creased facilities of travel have removed most of the old 
objections to centralization. If such facilities had existed 
formerly the judicial districts might have been very 
differently arranged. There is at present a great waste 
of judicial force somewhere, there being thirty-six sup- 
erior judges in this province, while all England, with a 
population of thirty millions, has only twenty-eight. 
Ireland comes nearer to Quebec in judicial numbers, 
there being seventeen superior judges to a population of 
about five millions. Of course it is not forgotten that 
our Superior Court judges also perform work which 
is done in England by a subordinate class. But after every 
deduction is made the discrepancy is marked. The 
suggestions put forward by the learned Acting Chief 
Justice deserve to be well weighed. He has frankly 
given the Bar and the public the benefit of his views on 
a subject of which he is peculiarly qualified to judge. If 
the suggestions do not bear fruit in desirable amendments 
to our judicial system the responsibility will not rest with 
him. 
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Lord Justice Lopes having been raised to the peerage 
with the title of Lord Ludlow, the name long familiar to the 
legal profession will not continue to appear in the reports 
of the Court of Appeal. Probably, however, the eleva- 
tion of the Lord Justice to the peerage will be followed 
soon by his retirement from the bench. * The new lord 
takes the title of Ludlow because it was his mother's 
name. 



An ingenious expedient has been resorted to in some 
places to obviate the objection of unsanitary bibles in 
Court rooms. Although the ceremony of kissing the 
book has a certain solemnity, and may add to the sanctity 
of the oath in certain minds, the material of the cover 
can have nothing to do with the binding nature of the 
oath. Accordingly bibles have been bound in celluloid 
covers, which may be washed and kept clean, and these 
are offered for use in police courts and other places where 
oaths are administered. 



Examinations tend to become more stringent every- 
where. It can hardly be supposed that students are 
more careless or indolent than formerly ; yet take the 
result of recent examinations in England. For admission 
to study, 218 candidates ; passed, 174. Final examination, 
120 candidates ; passed, 77. 



NEW PUBLICATIONS. 

The Canadian Annual Digest, 1896. By Charles H. Masters, 

Reporter of the Supreme Court of Canada, and Charles 

Morse, LL.B., Reporter of the Exchequer Coui't of Canada — 

Toronto : Canada Law Journal Company, Publishers. 

This is a work which has been much needed for some time, 

and the profession throughout the Dominion and elsewhere will 

welcome it with gladness. Few members of the Bar are able to 

add to their libraries all the volumes of reports which are issued. 

If they obtain those of tlieii* own province and of the Supreme 
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Court, with the principal English or French reports, they are 
usually satisfied. But they would like to keep themselves in- 
formed of what is being decided in the other provinces, as other- 
wise they may sometimes advise their clients incorrectly, and 
possibly go on fighting a case for a year or more in ignorance 
that a decision of an appellate court on the same point, and under 
a law common^ to all ^e provinces, has been rendered on one 
side or the other. The present Digest will make it an easy 
matter to turn at once to the recent decisions on any point 
throughout all Canada. That the bulk of the reports is not in- 
considerable is evident from the fact that 3*71 double column 
pages are occupied by the digest of subjects, and the table of 
cases reported extends over 16 pages in small- type. 

The reports digested are Supreme Court of Canada, Vols. 25, 
26; Exchequer Court of Canada, Vol. 5, Nos. 1-3; Ontario 
Appeal Eepoi-ts, Vol. 23, Nos. 1-4; Ontario Eeports, Vol. 2*7; 
Ontario Practice Eepoi'ts, Vol. 1*7, Nos. 1-5 ; Quebec Beports, 
Queen's Bench, Vol. 5 ; Superior Court, Vol. 9 ; Nova Scotia 
Beports, Vol. 28, Nos. 1, 2 ; New Brunswick Beports, Vol. 33, 
No. 4 ; New Brunswick Equity Beports, Vol, 1. Nos. 2, 3 ; 
Manitoba Eeports, Vol. 11, Nos. 1-4 ; British Columbia Beports, 
Vol. 3, No. 2 ; Vol. 4. Also a digest of the Canadian cases 
decided by the Judicial Committee of the Privy Council during 
the year, with tables of the cases digested, cases afiirmed, re- 
vei-sed, or specially considered, and of the statutes referred to. 

We have said enough to indicate the utility of the work. It 
seems to have been compiled with much care, and is neatly 
pnnted. Henceforward it will be indispensable in the lawyer's 
office, and we hope that the compilers will receive sufficient 
encouragement to make its annual appearance a certainty. 



Thb Dominion Convbyanoeb. Second edition, by Wm. Howard 
Hunter, B. A., barrister-at-law. — ^Toronto : The Carswell 
Company, Publishers. 
This is a volume of 576 pages, being the second edition, 
I'evised and enlarged, of Mr. Hunter's compilation of forms for 
general use and clauses for special cases. The editor expresses 
his belief that no standard form has been overlooked. Imme- 
diately following the typical precedents under each title have 
been added clauses adapted to special or unusual cases. An 
analytical index to all the forms facilitates reference and extends 
the application of the precedents. 
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EXCHEQUER COURT OF CANADA. 

11 Oct. 1897. 
Before Burbidqi, J. 

The Dominion Atlantic Railway Company, claimant; and 
HsR Majksty The Queen, defendant. 

Practice — Submission to arbitration^-Award'-Bule of Court — 

Judgment, 

The Exchequer Cooi't has no jurisdiction to entertain an ap- 
plication to make an award under a submission to ai*bitration by 
consent in a matter exforo a judgment of the Court. 

C (7. R, Bethune for motion to make awaM judgment of Court. 
. F. H. Oisbome, contra. 



Quebec Admiralty District. 

3 August, 1897. 
Before Routhier, L. J. 

The Bell Telephone Company of Canada, Limited, plaintiffs, 

and The Briqantins '^ Rapid," her Cargo 

and Freight. 

Trespass — Interference with submarine cable — Notice — Damages. 

By a regulation passed by the Quebec Harbour Commissioners 
in 1896 and subsequently approved by the Governor in Council 
and duly published, the Commissioners prohibited vessels from 
casting anchor withm a certain defined space of the waters of 
the harbour. Sometime after this regulation had been made and 
published the commissioners entered into a contract with the 
plaintiffs whereby the latter were empowered to lay their tele- 
phone cable along the bed of that part of the harbour which 
vessels had been so prohibited from casting anchor in. No 
marks or signs had been placed in the harbour to indicate the 
space in question. The defendant vessel, in ignorance of the fact 
that the cable was there, entered upon the space in question and 
cast anchor. Her anchor caught in the cable and in the efforts 
to disengage it the cable was broken. 

Heldj that she was liable in damages therefor. 

Caron^ Pentland dh Stuart, for the plaintiffs. 

Miller & Dorion, for the ship. 
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11 Oct. 1897. 
Before Bubbidqe, J. 

Thb Queen on the Information of the Attorney General for the 

Dominion of Canada, v. William Joseph Poupobe, 

John Gboboe Poupobe and John Bubns 

Fbaseb. 

dmtract — Public Work-^Negligence — Sufflciency of proof. 

In an action by the Crown for damages arifiing out of an acci- 
dent alleged to be due to the negligence of a contractor in the 
performance of his contract for the construction of a public 
work, before the contractor can be held liable the evidence must 
show beyond reasonable doubt that the accident was the result 
of his negligence and must exclude all presumptious as to its 
having arisen in any other way. 

E, L. Newcombe, solicitor for plaintiif. 

Christie^ Greene & Greene^ solicitors for the defend/ints. 



BEOENT UNITED STATES DECISIONS. 

Gertijicate of deposit, — A certificate of deposit reciting that it is 
'' to be left six months," and adding, ^* No interest after ma- 
turity,'' is held, in TowU v. Starz (Minn.) 36 L. R. A, 463, to be 
a time, and not a demand, certificate, and that to hold an indor< 
ser payment must be demanded at the end of six months on the 
last day of grace. 

Insurance. — A bicycle association which agrees to clean a 
member's bicycle twice each year, repaii* tires when punctured 
by accident, and the bicycle if damaged by accident, also to re- 
place it if stolen unless recovered in eight months, and pix>vide 
another bicycle during that time, in consideratiou of which the 
member pays $6 membership fee per year, is held, in Com., 
Rensel v. Provident Bicycle Asso. (Pa.) 36 L, K. A, 589, not to 
constitute an insurance company for which a charter is necessary 
under the Pennsylvania statutes. 

Promissory note obtained by fraud, — An illiterate maker induced 
by fraud to sign a note and moi*tgage, supposing he is signing 
other instruments, is held, in Green v. Wilkie (Iowa) 36 L. E, A. 
434, not to be liable even when the note is in the hands of an 
innocent purchaser, unless he was guilty of negligence in making 
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the note. This is on the groand that he was never a party to 
the contract contained in the instrument. With this case the 
authorities are collected showing the general imle, and the excep- 
tions thereto, as to the effect of fraud in obtaining the execution 
of a note as against a bona fide holder. 

Promissory note. — ^Failure of the apparent maker to repudiate 
his forged signature to a note when it is first shown him> and 
even bis statement that the note will be paid, are held, in Traders^ 
Nat Bank v. Sogers (Mass.) 36 L. R. A. 539, to be insufficient to 
render him liable unless the holder had been induced thereby to 
assume and act upon the assumption that the signature was 
genuine or was admitted to be so. The note to the case reviews 
the decisions on the liability of persons whose signatures ai'e 
forged on commercial paper, including the questions of estoppel 
and ratification of such signatures. 

Carrier, — ^The misdeliveiy of goods by an agent of a connecting 
line or a warehouseman is held, in Illinois Cent. B. Co. v. Carter 
(111.) .36 L. R, A. 527, insufficient to render the forwarding car- 
rier liable, where it safely delivered the goods to the connecting 
line, for a safe carriage to the destination. 

The fact that a train was running at high speed in violation 
of law and in breach of the pi*omise of the engineer made to a 
boy who intended to jump off is held, in Howell v. Illinois Cent, 
E, Co, (Miss.) 36 L. E. A. 545, insufficient to render the railroad 
company liable for injury to the boy, when he attempted to get 
off knowing the danger. 

The fact that a person is blind is held, in Zachery v. Mobile & 
0, B. Co. (Miss.) 36 L. R. A. 546, insufficient to justify a carrier 
in refusing to accept him as a passenger. 

Covenant as to building, -A building erected in place of one 
which has been destroyed on premises subject to a covenant 
against erecting any building thereon except one of which the 
design is approved by cei*tain directors of an association is held 
in Peabody Heights Co. v. Wilson (Md.) 36 L. R A. 393, to be 
subject to such covenant only so far as to prevent erecting a 
structure inferior to the original one, or which is calculated to 
depreciate the value of the adjacent property, bat that the new 
building need not necessarily be of the same plan as the original 
one, or approved in all its details by the directors. 

Murder, — Voluntary intoxication is held, in Harris v. United 
States (D. G. App.) 36 L. R. A. 465, to be neither an excuse nor 
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a palliation for the crime of murder. In a note to this case a 
great number of authorities are compiled on the question, 
"What intoxication will excuse crime?" 

Breach of contract — Damages. — The sickness and death of child- 
ren, which are directly duo to the failure of a natural-gas com- 
pany to supply the needed gas for fuel to a dwelling house in 
wintef, when it had assumed to furnish the supply and other 
fuel could not be procured, are held, in Coy v. Indianapolis Gas 
Co. (Ind.) 36 L. E, A. 535, to be elements of damages recoverable 
fi-om the gas company. 

Municipal law. — An ordinance limiting the speed of driving on 
streets to 6 miles an hour is held, State v. Sheppard (Minn.) 36 
L. B. A. 305, to be* inapplicable to a salvage corps responding to 
an alarm of fire, and as to them it is held that the restriction is 
unreasonable and invalid. A note to the case shows the other 
decisions on the regulation of speed of vehicles in streets. 

Power to license and exact a reasonable fee for the use of 
streets and alleys by vehicles is held, in Tomlinson v. Indianapolis 
(Ind.) 36 L. E. A. 413, to be within the general power to regu- 
late the use of streets. And the fact that some revenue arises 
from the licenses is held insufficient to condemn them. 

I/ease. — ^The destruction of a substantial portion of leased 
premises without the lessee's fault is held, in Wattles v. South 
Omaha Jce d? 0. Co. (Neb.) :^6 L. E. A. 424, to release the lessee 
from liability for rent pro tanto, unless he expressly assumed the 
risk of the destmction. This repudiates the common law rule, 
and approves an opinion of Judge Brewer in a Kansas case, 
" because it is a magnificent protest against slavish devotion to 
antiquated rules and . . . because it breathes the spirit of 
humanity and equity, and is based on a thought of the nineteenth 
century." 

The liability of a municipality for damage to premises by sur- 
face water resulting from changing the grade of a street is held, 
in Jordan v. Benwood (W.Va.) 36 L.E.A. 519, to be limited to cases 
in which the water is collected and cast upon the lot in a body 
or mass ; and the mere fact that the surface water is interfered 
with or its flow increased by a change of grade is insufficient to 
make the city liable. 

For the loss of the fingera of a little child who puts her hand 
up the spout of a coffee grinder in a store or shop, while there 
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with her father to make a purchase, it is held, in Moldhrook v. 
AJdrich (Mass.) 36 L. R A. 493, that the shopkeeper is not liable. 

The power of a city conncil to order the destmction of all 
intoxicating liqnora in the city, and pledge the faith of the city 
to pay for them in anticipation of riot, lawlessness, and mob, as 
on the evacuation of Bichmond, in April, 1865, is denied, in 
WaXlace v. Bichmond (Va.) 36 L. R. A. 554, overruling the prior 
decision in that state which had been followed by the Supreme 
Court of the United States in anOuher case growing out of similar 
facts. 

Negligence in pointing a gun at another and pulling the 
trigger is held, in BaM v. Manning (Mich.) 36 L. R. A. 523, to 
be unaffected by the fact that the person doin^ it had used the 
ordinary means of unloading the gun and satisfied himself that 
it was unloaded. But the fact that the person injured failed to 
protest or get out of the way when he saw that the gun was 
about to be snapped, and had time to do so, was held to constitute 
such contributory negligence as would preclude his recoveiy of 
damages from the other. 

An aged woman riding in a funeral procession in a carriage 
driven by her daughter-in-law, when it was struck by a street 
car at a crossing, is held, in Johnson v. St Paul City R. Co. 
(Minn.) 36 L. B. A. 586, to be not chargeable with negligence, 
although she did not look or listen for approaching cars, hut re- 
lied entirely upon the driver. 

For fire communicated from a cooking car owned by an inde- 
pendent contractor engaged in cutting wood for a railroad com- 
pany, it is held, in Leavitt v. Bangor & A. B. Co. (Me.) 36 L. E. 
A. 382, that the railroad company is not liable, although it had 
placed the car on a spur track for the use of the contra^^tor. 

A conveyance to a railroad company, releasing all damages 
sustained or which shall be sustained by reason of the '' constrnc- 
tion, building, or use " of the railroad, is held, in Fremont, E, & 
M, V. B. Co. V. Harlin (Neb.) 36 L. R. A. 41'7, insufficient to 
preclude the grantor from recovering damages for the negligent 
maintenance and operation of the road ; but the release is treated 
as equivalent in this respect to a judgment of condemnation. 

The assumption by the engineer of a train that a person on 
the track will get off before the train reaches him is held, in 
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Ghmn v. Ohio Biver B. Co. (W. Va.) 36 L, E. A. 575, to be im- 
proper when the person on the track is a child of tender years, 
or one who is plainly and obvioasly disabled by deafness, intoxica- 
tion, sleep, or other cause. 

The fact that a woman injured in a railway car was stunned, 
and after recovering consciousness was still dazed and nervous 
when a release of damages presented to her in a hospital was 
signed by her without reading, is held, in Och v. Missouri, K, & 
T. B. Co. (Mo.) 36 L. B. A. 442, insufficient to avoid the release, 
although it was obtained by misrepresenting to her its contents. 



ABDBE88 TO SIB MELBOUBNE M. TAIT. 

At the re-opening of the law courts, at Montreal, on the 10th 
September, the Bar of the City of Montreal presented an address 
of congratulation to Sir Melbourne Tait, Acting Chief Justice of 
the Superior Court, upon his receiving the honour of knighthood 
from Her Majesty the Queen. The honour was conferred on 
Jubilee Bay, but as the Courts were then on the eve of closing 
for the vacation it was deemed advisable to defer the presentation 
of the address. 

In both numbers and enthusiasm the occasion was a memor- 
able one. Over three hundred members of the Bar were present. 
On the bench with the Acting Chief Justice were Justices 
Mathieu, Taschereau, Loranger, Pelletier, Davidson, de Lorimier, 
Oaimet, Tellier and Curran. 

Among the membera of the Bar, were : Messrs. C. B. Carter, 
Q. C, bdtonnier; L. J. Ethier, Q. C, treasurer; L. B. Bernard, 
secretary; G. Lamothe, Q. C; P. B. Mignault, Q. C. ; Harry 
Abbott, Q. C; F. J. Bisaillon, Q. C; F. X. Choquet, Q. C; Thos. 
and R. Dandurand, councillors. Hon. A. R. Angers, Q. C. ; L. J. 
Archambault, Q. C. ; L. H. Archambault, Q. C. ; T. P. Butler, 
Q. C. ; F. de Salle Bastien, Q. G.) J. P. Cooke, Q. C. ; P. J. Coyle, 
Q. C. ; G. B. Cramp, Q. C. ; L. H. Davidson, Q. C. ; E. Lef. de 
Bellefeuille, Q. C. ; John Dunlop, Q. C. ; Hon. C. A. Geoffrion, 
Q. C. ; A. W. Grenier, Q. C. ; J. S. Hall, Q. C. ; J. C. Hatton, 
Q. C. ; H. J. Kavanagh, Q. C. ; Jas. Kirby, Q. C. ; P. B. Lafon- 
taine, Q. C. ; F. S. Lyman, Q. C. ; D. Macmaster, Q. C. ; R. D. 
McGibbon, Q. C. ; John L. Moi-ris, Q. C. ; Hon. L. O. Taillon, 
Q. C. ; N. W. Trenholme, Q. C. ; Jas. B. Allan, C. H. Archer, 
J. G. H, Bergeron, M. P, ; A. J. Brown, Chas. Bruchesi, C. S. 
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BarronghS) J. T. Cardinal, P. J. Curran, A. Chauvin, M.P. ; J. G. 
D' Amour, Peers Davidson, A. B. Be Lorimier, R. G. De Lorimier, 
Ph. Demers, J. A. Drouin, L. P. Dapr^, Geo. P. England, Alex. 
Falconer, Thos. Fortin, M. P.; Aim^ Geoffrion, Hon. P. B. Gil- 
man, L. G. Glass, Bag. Godin, M. Groldstein, Ed. Gaerin, P. A. 
Hogle, M. Hutchinson, V. P. Jasmin, Bug. Lafleur, D. A. Lafor- 
tune, J. A. Lamarche, P. Lanctot, Hosmer Lanctot, G. Lane, M. 
G. Larochelle, Louis Loranger, P. S. Maclennan, Archibald 
McGoun, L. T. Marechal, P. H. Markey, Pred. Meredith, D. 
Monet, M. P.; D. R. Murphy, J. Adelai-d Ouimet, G. P. O'Hal- 
loran, T. Pagnuelo, B. Pelissier, Camille Pich^, A. Plante, G. H. 
Plourde, N. T. Rielle, C. Rodier,. P. C. Ryan, L. W. Sicotte, jr. ; 
B. Surveyer, Horace St. Louis, W. S. Walker. R. S. Weir, W. J. 
White, Wilfrid Mercier, and many others. 

Lady Tait, on her ai*rival, was received by the Bdtonnier and 
escorted to a seat of honor, where she was presented with a 
magnificent bouquet. A number of other ladies were present, 
including Mesdames O'Halloran, Rowand, Hampson, Grant, the 
Misses Curran, and othei's. 

Sheriff Thibaudeau was in attendance, in his robes of office, as 
well asHon. Arthur Turcotte, Pi'othonotary, and Messi*s. Gareau, 
Lozeau, and Valine, three deputy prothonotaries. As soon as the 
judges \«ere seated Mr. Carter, with all the barristers present, 
rose, and the Bdtonnier read the following address: — 

Your Honors : 

A very pleasing duty devolves upon me to-day at the opening 
of this Court after the long vacation, it is the presentation of an 
address of congi'atulation by the Bar of Montreal to Sir Mel- 
bourne Tait, acting Chief Justice of this (/Ourt, upon his creation 
as a Enight by Her Majesty. 

I am sure I voice the sentiments, not alone of membera of the 
Bai*, but of all who have had to come before the Superior Court^ 
in saying that the judges who have had to preside over our 
courts during the past few years have had more than their share 
of work to do. 

During the alterations which were made to this Court House, 
the arrears of cases became something appalling, it seemed an 
almost hopeless task to overcome them, but thanks to the great 
administrative ability of om* worthy acting Chief Justice, to- 
gether with the magnificent co-operation given to him by Your 
Honors, the Superior Court of this district may now be said to 
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be free of aiTears, so that litigantB have no cause of oomplaint of 
tardy justice. I am sure Your Honors are justly entitled to the 
greatest praise and the best thanks of the Bar and public for the 
work you have accomplished. 

I should like to refer to the remuneration of the Judges, but I 
fear this is not the place or the occasion to do so. I will only 
say that the Bar is almost a unit in saying that your remuner- 
ation is altogether inadequate, out of proportion to the labor per- 
formed, and I trust that members of the Bar who occupy seats 
in the Parliament of Canada will not fail in their duty in seeing 
that justice be done in the matter and a great wrong be righted. 

The address of the Bar of Montreal/ which I have the pleasure 
to present I will with your Honors* permission now read. 

To the Honorable Sir Melbourne MacTaggart Taity D. C, L., 
Knight y etc., etc., Acting Chief Justice of the Superior Court for 
the District of Montreal : 

The Bar of Montreal leai-ned with great pleasure of the honor 
which Her Most Gracious Majesty conferred upon you in June 
last, upon the occasion of the celebration of the sixtieth anniver- 
sary of her illustrious reign, by elevating you to* the dignity of 
Knighthood, and they take the first opportunity, upon this for- 
mal opening of the Courts of the Province to-day, of asking you 
to accept of their hearty congi*atulations upon the event. 

Your brilliant attainments at the Bar, your devotion to work 
since your elevation to tho Bench, your love of justice, your 
wide-spread knowledge and your high character as a Judge — 
combined with all the virtues of a good citizen, designated you 
as worthy of the Eoyal favor which you have received. 

We are sure that the Bar of Montreal echoen not alone the sen- 
timents of your brother Judges, but of the whole Bar and people 
of our Province in wishing you in the future, even greater 
success than in the past, and we pray that you may be long 
spared to enjoy the honors which you have so justly won. 

We ask you to convey to Lady Tait our respectful compli- 
ments, and the expression of our sincere wishes for her happi- 
ness. 

On behalf of the Bar of Montreal. — 

C. B. Carter, Batonnier. 
Arthur Globensky, Syndic. 
L. J. Ethier, Treasurer. 
L. E. Bernard. Secretary. 

Montreal, 10th September, 1897. 
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Sir Melbourne Tait made the following reply : — 
Mr, Bdtonnier and Members of the Bar of Montreal : — 

Gentlemen, — 1 thank you most sincerely for your kind address, 
e^ressing your hearty congi'atulations upon my elevation to the 
dignity of knighthood, and your appreciation (so much more 
favorable than I feel I deserve), of my legal attainments and 
character. It is hard to find words in which properly to express 
to you how deeply sensible I am of the great honor Her Majesty 
has been graciously pleased to bestow upon me as the represen- 
tative of the Superior Court Bench in this part of the province. 
It is a distinction in which all the members of that Bench as 
well as of the Bar have a share, for it is a gracious recognition 
on the part of our Sovereign of the important part which the 
administration of justice plays in the welfare and happiness of 
Her subjects, and a sti'iking reminder to those who, as Her 
representatives, are called upon to discharge that duty, of the 
tremendous responsibility which rests upon them to see that it 
is purely and promptly administered. 

When I recall the great attainments of my distinguished 
predecessors ^ho have been similarly honored, I realize how far 
I fall short of possessing their qualifications for filling the im- 
portant position I occupy, but at the same time I claim the 
privilege of saying that I am quite as anxious as any one could 
be to do the best I can. The fact that you, who have known 
my career, and who see my work from day to day should con- 
sider me in any way worthy to receive this Jloyal favor, is a 
source of unbounded satisfaction and encouragement to me. My 
lines have indeed fallen in pleasant places, for since my appoint- 
ment as Acting Chief Justice, my able and experienced colleagues 
(sevei*al of whom are my seniors on the Bench), have treated me 
with the greatest consideration, have given me many valuable 
suggestions, and have most heartily assisted in every effort to dis- 
pose of the heavy list of cases in an-ear, and it is to their co- 
operation and aMuous labor that is due the success we have 
attained in that respect under the new system of hearing cases. 
I should be ungrateful indeed, if I did not avail myself of the 
present opportunity of expressing my gratitude to them for their 
unfailing kindness. 

To you, the members of the bar, my warmest acknowledg- 
ments are due for your uniform courtesy and for many words of 
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enconragement calminating in the kind address which you have 
just presented. 

YoxL will perhaps allow me to say a few words regarding the 
administration of justice in this district. It will be generally 
admitted that to be efifective it should be prompt. Of course 
this does not mean that there must always be a judge ready to 
try a case, for that is not always possible, but it does mean that 
it must be so kept up that cases may be heard within a reason- 
able time after they are inscribed. 

You are all aware also that the business before our Superior 
Court has enormously increased owing no doubt to the great 
growth of the city and its wonderful expansion as a commercial, 
railway and shipping centre. I have not verified the fact, but it 
has been authoritatively stated that more than half of the legal 
business of the province is done here. Without going into 
detail on this point, I might refer for instance to the great 
amount of work thrown upon the Court of Review by being 
created a court of final resort in city expropriations and muni- 
cipal cases, and by the change in the law granting an appeal 
direct from that Court to the Supreme Court of Canada, and to 
Her Majesty in Her Privy Council. In fact it is only necessaiy 
to glance over our legislation of late years to see that the inter- 
vention of the Court or of a judge is now required in a great 
many more cases than formerly. It has also to be remembered 
that in this province in ninety-nine civil cases out of a hundred, 
the judge has to decide the facts as well as the law. 

Apart from this district there are ten others in what may be 
called the " Montreal Review Division," presided over by nine 
judges, one of whom is authorized to reside in Montreal. I be- 
lieve that with the exception of the district of St. Francis, the 
judicial work of these districts does not nearly occupy the time 
of the resident judge, and in view of the great increase of it in 
Montreal it appears to me that the time has fully arrived for a 
re-adjustment of judicial labor so that it may be fairly and eqaally 
distributed. 

While it is right and proper that justice, civil and criminal, 
should be administered in each district, I do not know of any 
paramount reason why a judge should be requii*ed to reside in 
any of these districts, with the exception of St. Francis and per- 
haps of Ottawa. In the former the work is too heavy for one 
judge, who has seven Circuit Courts to attend besides the one at 



286 THE LEG-AL NEWS. 

the chef-lieu ; in the latter the judge has under his charge the 
district of Pontiac. In every other district a judgre can leave 
Montreal in the morning and reach the chef-lieu in time to open 
the Superior Court.. We have judges who render us assistance 
who leave their districts in the morning and return to their 
homes the same afternoon. I think that all of them except those 
serving in the two districts which I have named, might with 
great benefit to the administration of justice reside in Monti*eal 
and the work be done from the city under the direction of the 
Chief Justice. Nothing but good could result from the close as- 
sociation and conference between the judges such a state of 
things would bring about, and amongst other benefits uniform- 
ity of pi^actice would be established, deliberation in review 
cases would be facilitated, and above all we would have the con- 
stant assistance of these judges in the work here where it is 
much required, and the result would be a much fairer distribu- 
tion of labor. Moreover, 1 believe that such a change instead of 
retarding the work in the country districts would give it a fresh 
impetus. I should be glad indeed if, as an experiment, a few, at 
any rate, of these outside judges who live nearest to Montreal 
could be brought here to reside, and the work of their districts 
be attended to in the way I have suggested. 

It is true that there are some thirty Circuit Courts apart from 
those at the chefs-lieu. I think, however, that it would be quite 
possible to have these satisfactorily attended to by the 
Superior Court judges from Montreal if necessary, but I am 
strongly of opinion that they should be relieved from sitting in 
the Circuit Coui*t in the country parts as they have been relieved 
from doing in this city. In all other provinces except Manitoba, 
the judges of the superior Courts are not called upon to admin- 
ister justice in the inferior Courts. As the law now stands, the 
Circuit Court at the chef-lieu of each district has only jurisdic- 
tion in cases under one hundred dollars, while in the counties it 
has jurisdiction up to two hundred dollars. The proportion of 
cases between one hundred and two hundred dollars cannot be 
very large, and I think that no injustice could result from re- 
ducing the jurisdiction of the county Courts to cases under $100, 
and increasing the jurisdiction of the district magistrates so as 
to enable them to take all the work of the Circuit Court. If it 
is not desirable to alter the jurisdiction of the court, then the 
jurisdiction of the district magistrates might be enlarged so as 
to cover all cases therein subject to the review that now exists. 
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I believe that the adoption of these suggestions would improve 
the administration of justice in this section of the province. 

Under whatever system we may work, we shall always re- 
quire your hearty co-operation, and having had your valuable as^ 
sistance in the past, we feel we may confidently rely upon it in 
the future. 

Gentlemen, again let me thank you from the bottom of my 
heart for the kind words which you have spoken to me to-day ; 
they will never be effaced from my memery. 

It will not be necessary for me to convey to Lady Tait youi* 
kind message, for she is present, and has listened to the address 
with, I am sui*e, as much pride and pleasure as I have. On her 
behalf I beg also to thank you for the kind wishes you have 
expressed for her happiness. 

The Bdtannier then presented to their Honors several newly 
admitted members of the Bar, who were appropriately welcomed 
by Sir Melbourne, and the proceedings came to an end. 



GENERAL NOTES. 



Mo&AL AND Intelliotual Injuby. — Sir Theodore Martin, 
writing to the Tiines on the Transvaal indemnity, says: The 
claim of Mr. Kruger to be indemnified for "moral and intellectual 
injui-y '' reminds me of the item in the professional account of an 
Bdinbui'gh W.S., which came under my notice in the days of my 
legal apprenticeship in that city. At the end of a well-charged 
bill of costs against his client was added an item, not a small one, 
" To great personal anxiety and fatigue in the management of 
your affairs.*' 

Gen. Butler was riding to town in a Cambridge car. He was 
busily engaged in reading a book of legal appearance, when 
James Eussell Lowell entered the car. ** Ah, general," was his 
greeting : ** are you reading law ? " " No," was the reply ; "only 
Supreme Court decisions." 

A Wealthy Judge. — Tie late Lord Justice Kay left personal 
estate of the value of £203,404. 

Judges and the Press. — The Master of the Bolls has always 
expressed a strong contempt for newspaper criticism. The 
best answer to any idea that a judge cared about a newspaper 
article was, he told a Mansion House audience some years ago, 
an anecdote he recollected of a rather cynical brother of theire 
who, when he was told that he had been pi*aised in a newspaper 
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, said, '^ Good heavens, my dear fellow, did I make a fool 
elf? " Judges, if they thought of it, could not be popular 
' did their duty. The man whom they sentenced to be 
I would not like them very much ; neither would the man 
they sentenced to penal servitude for life. — Laxo Journal. 
ATiON WoEK. — To the story of the vacation judge who, 
k1 into the sea by a persistent barrister, granted an injunc- 
a battling costume, is added the story of a judge who was 
d in the hunting field by a solicitor in urgent need of an 
On arriving at the country house at which the vacation 
;va8 spending his leisure days the solicitor heaixl that his 
p had stai*ted off with the hounds. Nothing daunted, he 
he fastest horse in the village^ and, after a run of forty 
)B, came up with the hunt. It took him ten minutes 
, however, to reach the judge, who was showing a clean 

* heels to lill the laymen. ^' In the name of the law, m'lud, 
exclaimed the attorney, as he caught the bridle of the 
) horse. The scarlet-clad judge instantly drew rein, 
f scanned the affidavits placed in his hand, wrote the 
1 order with a fountain pen, threw the documents back to 
icitor, put spurs to his mare, and rode away to the music 
hounds. — Ih. 

iSGAL DisPSNSABT. — Somc FrcDch lawyers are trying the 
ment of giving legal advice free at the Palais de Justice, 
same principle as medicine is dealt out at dispensaries, 
ea is a revival of the Bureau of Charitable Juiisprudence, 
d by the Constituent Assembly in 1790, and it has been in 
ion for nearly two yeara. There are several departments, 
lanaged by a lawyer of ten years' standing, with two 
er men as his assistants. The office is open one morning 
le afternoon a week. Last year, from January to Decem* 
0*4 peraons applied for advice; 1600 of them merely wanted 
rs to some legal question ; 1? were lunatics, and 37 well to 
pie were seeking assistance under false pretences. The 
:8 took up, however, 166 delicate and complicated cases, 
cceeded in settling 61 of them to the satisfaction of their 
; the other 105 were lost after a trial. 
Intbrvibwbe Defbatsd. — Sir Frank Lockwood, Q. C, in 
arse of his last American trip, was asked, '^ Are yon for 
r silver? '' Sir Frank was little disposed to commit himself 
Hcussion of American politics, and airily replied, " Why, I 

* both, of course, and for just as much of either as it is pos- 
obtain. 
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CURRENT TOPICS. 

The September appeal list at Montreal exhibited a con- 
siderable increase of business, the roll containing sixty 
cases — a number which has not been reached for several 
terms past. The long interval which had elapsed since 
the May term accounts for the principal part of this 
increase. The Bar got to work with much alacrity, and 
seldom has better progress been made with the argu- 
ments. On one day, besides motions, five appeals were 
fully heard on the merits, being an average of less than 
sixty minutes to each case. In all, 81 cases were heard, 
and a large number of judgments rendered, the court 
rising on the 24th September. 



The first annual banquet of the Bar of Montreal was 
certainly attended with a most gratifying success, and 
the result must have been extremely pleasing to the 
bdlonnier and others, who kindly gave much time and 
exerted themselves to make the arrangements as perfect 
as possible. The judges, by their attendance at the open- 
ing dinner, contributed largely to the ^clat of the occasion. 
The absence of Sir Melbourne Tait, who was suffering at 
the time from indisposition, was generally regretted. 
From the success which attended the first meeting, it is 
natural to expect that succeeding celebrations will be 
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even more interesting and noteworthy. We give else- 
where a short account of the event, derived in substance 
from reports in the daily press. The risumi is somewhat 
meagre as regards the speeches, but it serves to indicate 
the purport of what was said. 



At the date of writing, rumors have been in circulation 
that the Ohief Justice of the Supreme Court is about to 
retire from that position, and that he will restrict himself 
in future to his duties as a member of the Judicial Com- 
mittee. It is usually safe to disregard rumors of judges' 
resignations, but if this particular one prove true it will 
not occasion much surprise. The position of Chief Justice 
of the Supreme Court of Canada is obviously incompatible 
with that of a member of the Judicial Committee of the 
Privy Council, the Canadian appeals to the Judicial Com* 
mittee — the most important of them at all events — ^being 
usually from the Supreme Court. Moreover, there is an 
obvious difficulty — not inconsiderable in any case and 
still more serious to a person of advanced years — in sit- 
ting in two courts three thousand miles apart. This 
difficulty may be diminished if the roller ship of the 
future enables the traveller to cross the Atlantic between 
dawn and dusk on a single day, but pending some such 
triumph of science, the duties of the judge in England 
cannot but interfere with his work in Canada, and even 
if this were not so, there seems to be no occasion for such 
duplication of offices. 

EXCHEQUER COUET. 

26 April, 1897. 
Before Burbidqb, J. 

Gbobqe B. Bradley, claimant; and Hia Majsstt Ths Queen, 

defendant 

Civil servant — Extra work — Hansard reporter — The Civil Service 
Act J Sec, 51 — Application. 

The provisions of sec. 61 of The Civil Service Act, preventing 
the payment of any extra salaiy or additional remuneration to 
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any Deputy Head, officer, or employee in the Civil Service of 
Canada, or to any other person permanently employed in the 
public service, do not apply to a reporter on the Debates' staflF 
of the House of Commons. (Affirmed on appeal to Supreme 
Court, 19th October, 1897.) 

W. D, Mogg, Q.C., for claimant. 

E. L. Newcambe, Q.O., (D.M.J.) for defendant. 



COUBT OF APPEAL. 

London, U May, 1897. 

Before Lindlby, L.J., Lopbs, L.J., Bigby, L.J. 

Ogilvib v. Littlbboy. (32 L.J.) 

Setting aside voluntary deed-- Burden cf proof— Mistake — Intention 
not carried out. 

The object of this action was to set aside two voluntary deeds 
which had been executed by the plaintiff, Mi*s. Ogilvie, with the 
object of founding two charities in London and Suffolk. 

She did not ask for rectification, but desired to have the deeds 
entirely set aside, on the ground that they did not carry out her 
intentions, inasmuch as they did not resei*ve to her absolute con- 
trol of the capital and income during her life, nor protect her 
from liability to account, especially to the Charity Commis- 
sioners, nor give her a power of sale free from the interfei*ence 
of the Charity Commissioners ; and, further, that she had not 
been informed of a difficulty which might arise in the appoint- 
ment of new trustees through the possible refusal of the Society 
of Friends to take part in such appointment. 

Byrne, J., dismissed the action with costs, and the plaintiff 
appealed. 

Their Lordships dismissed the appeal with costs. They said 
that voluntary deeds of gift could not be set aside simply because 
the donors wished that they had not made them and would like 
to have back the property given. Where there was no fraad, no 
undue inflaence, no fiduciary relation between donor and donee, 
no mistake induced by those who derived auy benefit by it, a 
gift, whether by mere delivery or by deed, was binding on the 
donor. Where all those elements were absent, there was no 
general principle of equity that the burden was on the donee to 
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prove that the donor knew what he was doing and was under no 
mistake. In the absence of such circamstances of suspicion the 
donor could only get back the property by showing that he had 
acted under some mistake of so serious a character as to render 
it unjust on the part of the donee to retain the property. The 
evidence showed that the plaintiff thoroughly underatood and 
approved of everything that had been done, and her advisers had 
acted honestly and to the best of their judgment in her intei*e8t. 
The deeds could not be set aside on the ground that it had been 
found impossible to avoid the jurisdiction of the Charity Com- 
missioners, nor on any of the other grounds, either singly or 
combined. 



COUBT OF APPEAL. 

London, 16 July, 189'7. 
Btfcre Lord Bshke, M.B., Smith, L.J., Chittt, L.J. 

ThAMIS CoNSBRVATOBS v. SlfBED ET AL. (32 L.J.) 

Thames — Foreshore — Rights of owner of shore-^-Bight to take sand 
—' Bed' of Thames. 

Appeal from the judgment of Brace, J., at the trial of a point 
of law raised in the action. 

The action was brought for a declaration that a place called 
Hadleigh Bay, situated in Essex, on the north side of the Thames 
within the plaintiffs' district, was part of the bed of the Thames 
within the meaning of section 8Y of the Thames Conservancy 
Act, 1894, and for an injunction to restrain the defendants from 
dredging and raising gravel and ballast and other substances 
therefrom without the licence of the plaintiffs. It was admitted 
that the defendants raised sand at the place in question between 
high and low water marks at ordinary tides ; that the place was 
private property ; and that the defendants raised the sand under 
a licence from the owner of the place, but without the licence of 
the plaintiffs. The question of law was whether the place from 
which the defendants had raised the sand was part of the " bed 
of the Thames '* within the meaning of section 87 of the Thames 
Conservancy Act, 1894. 

Bruce, J., held, on the authority of Pearce v. Bunting, 65 Law 
J. Bep. M.C. 131 ; L. \l. (1896) 2 Q.ii. 360, that the place from 
which the sand was raised being between high and low water 
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marks was not a part of the " bed " of the Thames within the 
meaning of section 87, and gave judgment foi* the defendants. 
. The plaintiffs appealed. 

Their Lordships, after taking time to consider, held, dis- 
approving Fearce v. Bunting^ supra, that the expression ** bed of 
the Thames " in section 8*7 of the Thames Conservancy Act, 
1894, includes foreshore, although it belongs to private owners, 
which is situated between high and low water marks of the river 
at ordinary tides, and allowed the appeal. 



SOME OLD LAW BOOKS. 

Law books are certainly among the things that have kept pace 
with the population. It is especially true of legal treatises that 
of the making of them there is no end, and there is scarcely a 
lawyer who would not add that much study of them is a weari- 
ness of the flesh. Although law books were amongst the earliest 
works that issued from the printing press in England— the 
statutes of Henry Yll. were printed by Oaxton himself— yet 
Coke, writing some 250 years ago, could not count more than 
fifteen treatises on the law. Now the libraries in the inns are 
scarcely less spacious than the dining halls, and the text-books, 
to say nothing of the reports and statutes, are to be numbered 
by their thousands. Copies of all the ancient works mentioned 
by Sir Edward Coke may be found in the libraries of the inns, 
and, though most formidable in appearance, some of them possess 
an interest for the general reader as well as the legal student. 
To Banulf de Glanville, who was chief justice in the reign of 
Kenry II., belongs the distinction of writing the first treatise on 
the law. He combined with the learning of the lawyer the valor 
of the soldier, and he is known to fame not only as the father of 
legal literature in England, but also as the captor of the King of 
Scots at the battle of Alnwick. Among the most precious 
volumes in Lincoln's Inn Library is a M.S. copy of his treatise 
more than 500 years old. A peculiarity of Britton's work, which 
is believed to have been written under the direction of Edward 
I„ is that the woixis are put into the mouth of the king. This 
treatise was written in French, in which language law books 
continued to be written for neai'ly four centuries. During the 
same reign the commentary on English law called *' Fleta*' was 
written. Nothing is known of the author except that he com- 
menced and completed the work while he was confined in the 
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Fleet Prison, a fact which explains its carious title. Littleton, 
who bears among Coke's fifteen authors the most familiar name, 
was a judge of Common Pleas in the time of Edward IV. His 
celebrated work, the first edition of which was printed in 1481, 
is devoted to an explanation of the law as to the tenure of land. 
Its fame has, of com*8e, been largely preserved by the remarkable 
commentary of Coke, which, according to the enthusiastic and 
eloquent Fuller, will be admired " by judicious posterity, while 
Fame has a trumpet left her and any breath to blow therein." 

A modem legal writer, who arranged his work in the form of 
a dialogue, would be regai*ded as frivolous. Yet this was the 
form in which two of the old jurists cast their work. Foi'tescue, 
who wrote his treatise in the reign of Henry VI., while in exile 
in France with the Prince of Wales and other members of the 
Lancastrian party, represented himself as conversing with the 
young prince on the laws of England, and proving their superior- 
ity to those of other lands. " Doctor and Student," which was 
written early in the sixteenth century by Christopher Saint 
Germain, of the Inner Temple, is a series of dialogues between 
*' A Doctor of Divinity and a Student in the Laws of England, 
concerning the Grounds of those Laws." Perhaps the most 
interesting fact about this quaint production is that it was cited 
as an authority by the judges at the trial of Hampden. On a 
fly-leaf of the Lincoln's Inn copy of Fitzherbert's ** Grand 
Abridgment of the Law " is the following curious inscription: 
" Of your chai'ity pray for the soul of Bobert Crawley, sometimes 
donor of this book, which is now worm's meat, as another day 
shall you be that now are full lustye, that remember, good 
Christian brother. Farewell in the Lord. 1634." The first 
edition was printed in 1516, and this is the date in the copy in 
Lincoln's Inn Library, which is singularly rich in ancient 
volumes. It would appear that the producers of law books in 
Fitzherbert's days were gifted with a greater love for art than is 
possessed by the authors of modern law books. Some of their 
title pages were adorned by the most elaborate designs. The 
firat part of ^' Fitzherbert " contains a wood cut of the king on 
his throne, whilst the second is ornamented by a wonderful 
collection of the ix)yal arms, a dragon and a greyhound, two 
angels, some scrolls, and a rose. It would be difficult for an 
illustrated law book to command the serious attention of lawyers 
in these days, even though its artistic embellishments came fi'om 
Sir Frank Lockwood. 
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After speaking of such writers as Bracton and Littleton, one 
hesitates to describe Blackstone's Oommentaries as an old law 
book. It was first published at Oxfoi-d 137 years ago. But legis- 
lation moves so fast that, to glance at an early edition of the 
famous work, is to believe that it is older than it actually is. No 
law book has ever enjoyed so great a measure of popularity. As 
many as twenty-one editions were published before any alter- 
ation was made in Blackstone's text, and inni^merable attempts 
have since been made to adapt it to the ever-changing law. 
How far these endeavors have been successful may be judged 
from the fact that the value of the Commentaries is now solely 
histoncal. As was once said, ^* The cannonade which has been 
playing on the Commentaries, exposing, as they do, so wide a 
front, has rendered them^ as they were left by their author, a 
mere wreck." Not a little of their popularity was due to the 
impressive style in which they were written. Never in a law 
book has lucidity been wedded so happily to felicity. It is clear, 
notwithstanding the complaints he addressed to his fellow-tenant 
in Brick-court, that Blackstone's literary powers wei*e unaffected 
by the boisterous sounds in Groldsmith's i-ooms overhead. The 
basis of the Commentaries was a series of lectures which Black- 
stone delivered at Oxford, and this may partly account for their 
sonorous note. Like most of the eminent legal writers of the old 
school, Sir William Blackstone was a judge. Here, again, a 
change may be observed. The bench is no longer recruited 
from the ranks of text- writers. Judges whose stepping-stones 
to fame were books are still to bo found in the courts. Lord 
Justice Lindley, for instance, owes his judicial seat largely to his 
standard work on partnership. But there is now a strong ten- 
dency to exclude text-book writers from the active practice of 
the law, to make them a separate class of superior pei*sons whose 
refined minds ought not to be devoted to anything less noble 
than the theory of the law. Among the first six leaders of the 
bar, there is not one with any reputation as an author. 

Dunng the past thirty years the publication of leading cases 
has been under the control of a council representative of both 
branches of the profession. The Law Beports have not, however, 
caused such old-established reports as the Law Journal Reports 
to disappear. The earliest reports in the libraries of the inns 
were issued in the reign of Edward II. Until the time of Henry 
VIII. the business of reporting was in the hands of lawyers, who 
were paid by the crown. Their i-eports, which were published 
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annually, are known as ''Year Books/'. These are among the 
most qnaint and valuable volumes in the libraries. To modern 
eyes, it is true, neither their bulk nor price is imposing. At the 
end of the Tenth Book of Edward IV'e reign, which consists of 
forty pages, are these words : " The price of thys boke is iiiid. 
unbounde." The ordinary reader, who looked for entertainment 
in these time-worn pages would suffer some disappointment, but 
it is said that Sergeant Maynard had '- such a relish of the Year 
Books tha^ he carried one in his coach to divert his time in 
travel, and chose it before any comedy." After the crown ceased 
to supply the courts with reporters, the business of preserving 
the important decisions of judges was undertaken by a succession 
of eminent lawyers, among the number being Coke and Plowden. 
Law reporters grew so numerous after the Eestoration that a 
diminution in their number was regarded as imperative, and an 
act was passed prohibiting the publication of law books without 
the license of the judges. The rapid increase of reporters had, 
however, no peculiar relation to the restoration of the Stuarts, 
for Bulstrode, the foremost reporter during the Commonwealth, 
alluded to the multiplicity of reports in these picturesque terms : 
" Of late we have found so many wandering and masterless 
reports, like the soldiers of Cadmus, daily rising up and jostling 
each other, that our learned judges have been forced to provide 
against their multiplicity by disallowing of some posthumous 
reports, well considenng that, as laws are the anchora of the 
republic, so the reports are as anchors of laws, and, therefore, 
ought to be well weighed before being put out. — London Globe, 



ANNUAL DINNER OF THE BAR OF MONTREAL. 

The first annual dinner of the Bar of Montreal took place at 
the Windsor Hotel on the evening of 23rd September, and was 
pronounced a gratifying success. Over 150 persons sat down at 
the tables, including nearly all the members of the Bench of 
this district. Sir Melbourne Tait was unfortunately prevented 
by illness from being present. 

The banquet hall was handsomely decorated with flags on all 
four walls. The menu was an excellent one, and the list of 
dishes was embellished with amusing and appropriate selections 
from Shakespeare and other works. 

Mr. C. B, Carter, Q.C., the hdtonmer of the Bar of Montreal, 
presided, and on his right were Sir Alexander Lacoste, Mr. F, X. 
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Lemienx, Q.C., bdtonmer gSnircU, Mr. Jastice Wurtele, Mr. 
Justice Pagnnelo and Mr. Jastice Archibald, while on his left 
were .his Worahip Mayor Wilson-Smith, Aid. Pi-efontaine, Mr. 
Justice Curran, Hon. L. O. Taillon, Mr. Justice Doherty and 
Mr. Justice Purcell. There was no attempt, however, to group the 
speakers at any one tahle, and Mr. Justice Davidson, who re- 
sponded to the toast of the Bench, Hon. J. E. Bobidoux, who 
replied for the Bar, and Mr. Donald Macmaster, Q.C., who also 
responded to the toast of the Bar, all occupied seats at different 
tables. 

Those present at the dinner, besides the names already men- 
tioned, were : Judges L. A. Jett^, L. O, Loranger and A. Ouimet, 
Eecorder de Montigny and Magistrate Sicotte, Hon. Horace 
Ai-chambeault, C. A. Geoffrion, J. B. Bobidoux, P. E. LeBlanc, 
Th. Chase Casgi'ain, Gedeon Ouimet, A. W. Atwater, 
Donald Macmaster, Gustavo Lamothe, B. D. McGibbon, H. C. 
St. Pierre, H. J. Kavanagh, S. Beaudin, E. L. de Bellefeuille, J. 
Alexandre Bonin, L. Henri Archambeault, J. J. Beauchamp, F. 
X. Choquet, P. B. Mignault, L. J. Ethier, James Crankshaw, 
.Arthur Globensky, James Kirby,G. B. Ci*amp, N. W. Trenholme, 
E. N. St. Jean, W. J. White, L. P. Berard, Philippe Demers, J. 
XJ. Emard, L. J. Marechal, Jos. A. Descarries, Wilbrod Pagnuelo, 
L. G. A. Cress^, L. E. Bernard, Chas. Baynes, M. J. Morrison, C. 
A. de L. Harwood, J. B. Martin, G. P. England, A. Bives Hall, 
Peers Davidson, William Donahue, S. Carmichael, L. G. Glass, 
Victor E. Mitchell, S. W. Jacobs, J. W, Blair, B. C. Smith, Elzear 
Boy, A. Falconer, N. T. Bielle, Chas. A. Duolos, J. F. Mackie, 
R A. E. Greenshields, Geo. P. O'Halloi-an, A. E. Beckett, Percy 
C. Byan, J. T. Cardinal, Albert E. de Lorimier, J. M. Fergupon, 
P. J. Coyle, E. J. Duggan, W. Henry Burroughs, A. E. Harvey, 
H. J. Cloran, G. A. Morrison, J. A. Bobillard, J: H. Mignenon, G. 
E. Mathieu, Bomuald Delfausse, C. I. de Lanaudiere, J. P. Whel- 
an, J. Wilson Cooke, Edouard Fabre Surveyor, Aim^ Geoffrion, 
J. P. Landry, J. A. Drouin, Chas. Archer, C. A. Ghenevert, A. 
W. P. Buchanan, A. T. Hogle, Alphonse Deoary, Jeremie L. 
Decarie, J. A. Labelle, A. Marsan, W. E. Mount, Ls. J. Loranger, 
Paul St. Germain, Maxwell Goldstein, Horace A. Hutchins, J. P. 
Cooke, Bobert Stanley Weir, W. Simpson Walker, D. A. Lafor- 
tune, A. Dorion, A. Bergevin, M. Hutchinson, D. B. McCord, N. 
Driscoll, Lomer Grouin, Wilfrid Mercier, B. Dandurand, Bodolphe 
Lemieux^ F. A. G^nereux, F. X. Boy, Victor Geoffrion, L. Jos. 
Lajoie, A. E. Poirier, Paul Lacoste, Jos. A. Lamarche, C. B. 
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Beaabien, R G. de Lorimier, Oscar Lavall^,. Eag. Lafontaine, 
Bobert Taschereau, J. L. Perron, Chas. A. Wilson, J. S. Baohan, 
Gonzalve Desaalniers, Paul 6. Martitiean, B. L. Deeanlniers, 
Honors Grervais, L. A. Bivet, C. H. Stephens, Oscar Gaudet, 
Emile Joseph, Tancrede Pagnuelo, Pierre Beullac, J. A. C. Ma- 
doi*e, Jas. B. Allan, Eugene Lafleoi*, F. E. Marshall, Fred. H. 
Markey, D. C. Bobertson, B. Stanley Bagg, Donat Brodear, Eng. 
H. Godin, Set^ P. Leet, Ernest Pellissier, Campbell Lane, Arsene 
Lavall^e, C. Theoret, T. P. Butler. 

The chairman, Mr. C. B. Carter, in proposing the first toast, 
"The Queen," spoke of the reforms which had been instituted 
during the reign of Her Majesty, and from which the Bar had 
greatly benefited. 

The toast was then drank standing, the whole gathering join- 
ing in singing ** God Save the Queen/' 

After Mr. Brodeur had next favored the assemblage with a 
song, the toast of '' The Bench " was proposed by the chairman, 
who said : — ** The toast which I am about to propose is one 
which should be received and drank by us all with every honor, . 
for it refers to an honorable body with which we are bi'ought in 
daily contact : I refer to the Bench of this province. In the ful- 
filment of their duties our judges have had many obstacles to 
contend with, their paths have not always been pleasant, our 
system of law and procedure may not be perfect — (' hear, hear') 
— but in the administration of justice our judges are impartial 
and conscientious, and, like Shakespeare, we may point to them 
and say, * There sits a judge that no king can corrupt.' l>uring 
the past few years great reforms have been introduced into our 
law; the exigencies of trade and commerce have demanded 
speedy justice. Amendments without number to the Code of 
Procedure were introduced, giving rise to an immense amount of 
litigation, until finally a new Code of Procedure was formulated, 
which came into operation on the first of this month. 

" With this problem our judges have to grapple, and we ask 
them to interpret the code liberally, in the interest of the public 
as well as of the Bar, so that in the fUture there will be no cause 
for complaint against judges and lawyers of unnecessary delay. 
(Hear, hear). 

*^ There have been, and are to-day, on the bench men whom 
any country might be proud of, and who have done much to make 
Canada what she is, the brightest jewel in the dominions of the 
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great Empire to which we belong. I said a moment ago that the 
judges' paths were not always pleasant. The remark applies to 
Monti*eal in particular. Members of the Bar need look back but 
a few months to the congested state of the rolls of the Court of 
Appeal and the Superior Court. See the splendid results of the 
work done by the Montreal judges, with the co-operation of their 
brethi-en from the other districts, for to-day there are practically 
no arrears in these comets. I say the judges are entitled to the 
pi*aise and thanks of all. I only trust that the question of their 
salaries will soon be dealt with in a substantial and just way, 
befitting the high position which they occupy. (Applause). 
There are many things I would like to speak of concerning the 
bench, but I shall not take up more of your time, as we have 
promised to be brief in our addresses. I have much pleasure in 
proposing the toast of * The B^i^ch.' " 

Chief Justice Sir Alexander Lacoste, replying to the toast of 
the Bench, thanked the chairman for the kind expression of con- 
fidence in the Bench to which he, on behalf of the Bar of Mont- 
real, had given expression. It would, he continued, perhaps 
seem indelicate were he to refer to the matter of the salaries of 
the judges, which the chairman had mentioned. But he was not 
present as a judge, but as one of the Bar, and he could say that it 
was in the interest of the good administration of justice that the 
salaries of the judges should be adequate to the responsibilities 
of their position and the work they had to peiibrm. Speaking 
of the status of the law in the Province of Quebec, the Chief 
Justice said that there were in the Province of Quebec a sufficient 
number of judges, but it was desirable that there should be a 
more equitable distribution of the work. The speaker then re- 
lated a little incident of his early experience as a lawyer. He 
was practicing in a small town in Quebec, and one day there was 
a new cner to open the court. The crier was seemingly quite 
proud of the temporary dignity with which he had been invested, 
and gathering his robe about him and swelling out his chest he 
opened the court thus : " Voyez, voyez, voyez I Serrez vos pipes, 
La cour va commencer ; Vive la Beine 1 " 

Mr. Justice Davidson, in the absence of Acting Chief Justice 
Tait, also responded. For the first time in the history of the 
province, he said, judges and lawyers had gathered together to 
express the mutual friendship and respect which they felt for 
each other. That was a fact of paramount importance. Beference 
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had been made to the introduction of a new code of procedure. 
He was not without some anxiety as to its fiiture success. 
The work was one which was suri-ounded with difficulties. The 
code of procedure of France was now some 100 years old and 
during that time it had undergone only three changes. During 
our existence as a Dominion of some 30 years, however, our code 
had undergone some 400 changes. He thought he might safely 
say, however, that the code of procedure of the Province of 
Quebec was the most simple and the most effective in the Dom- 
inion. There was, however, the grievance that here lawyers 
were bounded by the limits of their particular judicial districts. 
He had always regretted that in this province there was not a 
lai'ger system of circuits. Lawyers were bounded by the narrow 
confines of their own judicial district, whereas throughout Ontario 
and the other provinces of the Dominion, rising advocates came 
face to face with audiences throughout the length and breadth of 
the province. That was also the case in regard to the judges. 
By this means the people throughout the province not only 
heard but we^ brought face to face with those qualities of 
integrity, of judicial honor, and of professional acumen which 
must give them an added idea of the dignity of the profession. 
If the Bench had failed in the performance of its duties, it had, at 
least, striven to do honest justice. Might it never be said that it 
was not eager to do even justice between people of unequal 
fortunes, and to make all in this province understand that they 
must be obedient to the law, and that they were not beyond its 
reach. 

Mr. Justice Curran, as the youngest member of the Bench, 
proposed the toast of the Bar. The profession of law, he said, 
was one of the oldest and most honorable in the universe. Law- 
yers had at all times played a leading role in the history of the 
world, and in the history of no country had they played a more 
prominent part than in that of our own Dominion. What, for 
instance, would the history of Canada be if the names of Mac- 
donald, of Oartier, of Mowat, of Dorion, of Thompson, of Laurier, 
and of innumerable others, were stricken out ? A short time 
ago, he continued, there were in Montreal the most eminent men 
of the medical profession from all parts of the Empire, and the 
one great idea sought to be impressed upon the minds of the 
profession was that in the future it should be sought to require a 
university education on the part of those who were aspiring to 
become members of the profession. The legal profession had 
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sought to elevate the standard, and to have all obtain their 
degrees in arts before commencing the stady of law. All had 
been done that men could do to give the profession in this pro- 
vince a high standing. That was being achieved day by day, 
and it was hoped that success would crown the efforts being put 
forth in that direction. 

Before the toast was responded to the chairman read the fol- 
lowing letter from Sir Melbourne Tait : 

Mr. Bfitonnier, — I regret extremely that following the advice 

of my doctor I am obliged to forego the pleasure of attending 

the dinner to-night In thought and spirit I shall be with you 

ctnd drink most heartily the toast of the Bar of Montreal, for 

t;]iey are jolly good fellows as I have good reason to know. 

A^ishing you a pleasant evening, and hoping to be on hand at 

'iAe next dinner, 

Believe me, 

Yours faithfully, 

M. M. Tait. 

The Hon. J. E. Sobidoux responded to the toast of the Bar. 
"ftje spoke of the erroneous impression which many persons held 
"^^ith regard to the members of the legal profession. The latter 
"^ere often represented as prowling about seeking to rob and 
^^espoil the widows and the orphans, while, as a matter of fact 
Inow often it was that the lawyer's heart had been touched by a 
:piteous appeal, and he had contributed his sei^vices freMy and 
^Tully without expectation of any material reward. 

Mi\ D. Macmaster also responded. He spoke of the honorable 

^t^raditions of the Bar, and quoted from the Lord Chancellor of 

^£Sngland, to the effect that the first duty of the profession was to 

:s3iaintain its honorable traditions. The firat duty of an advocate 

"^eas to serve his client ; but there was a duty higher than that, 

^nd it was that of honor. " The advocate should always fight 

"^ith the sword of the soldier, never with the dagger of the 

lassassin." He spoke of the courtesy, consideration and kindness 

^^rith which the Bench received the members of the Bar, and said 

tihat everything should be done to cement the good feeling that 

"HOW existed between them. 

" Our Guests " was responded to by His Worship the Mayor. 
After thanking the Bench and Bar for their kindness. His Wor- 
ship said that before he left the mayoral chair, he wanted to see 
two things take place. He wanted to see a revised charter, and 
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steps were being taken in that direction. He also wanted to see 
the harbor improvements commenced and earned oat with some 
prospect of their being commensurate with the port of &iontreal. 
He would not be sorry, when his term of office had expired, to 
hand over the responsibilities and cares of the mayoralty to his 
successor. He was somewhat like the American who came here 
and had his first experience of tobogganing, and who said that 
he would not have missed it for $1000, but he would not repeat 
it for $10,000. 

Mr. F. X. Lemieux, bdtonnier gineralj also responded, and in 
concluding proposed the Bdtonnier of the Bar of the District of 
Montreal, to which Mr. Carter appropriately and briefly res- 
ponded. It was past midnight when the banquet was over. 



GENERAL NOTES. 

Crime in Franob.— ISince 1881 the number of criminal cases 
in Fi*ance has, says the Bevue des Deux JdondeSf increased by 
30,000, although practically the population has not inci*eased at 
all. Especially has the number of murders and homicides 
increased. Up to recent times Italy reported the largest per- 
centage of criminals of this kind — namely, from 250 to 300 each 
year. France has now the sad distinction of being in the lead, 
the average in late years being about 700. While Italy reported 
annually about 80 child murderers, France now averages 180. 
Taking all the data together, the criminality of France has just 
about doubled in the last fifty years. The saddest feature about 
this increase is the fact that it is proportionally greatest among 
the youth of the country. The actual fact is that the number of 
criminals who are yet children or youths is twice as large as the 
number of adult criminals, although France has only about seven 
million children and youths, and twenty million adults. In 
Paris more than one-half of the criminals arrested are less than 
twenty-one yeara of age. Prostitution among children is alarm- 
ingly on the increase. During the last ten years an average of 
4,000 of such cases were brought to the attention of the author- 
ities every year. In 1830 there were but five suicides to every 
100,000 inhabitants; in 1892 there were 24, and the i*ate is 
increasing. Suicides of children under sixteen were formerly 
unknown in Finance ; now there are'on an average 55 each year. 
And in 18^5 there were 375 suicides between sixteen and twenty 
one. 
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CiTiNO Law to a Vetmban. — ^Lord Esher, master of the rolls, 
still active at 82 years of age, has, it is said, been giving some 
unconventional dicta from the bench. In an action for libel 
involving the professional sensibilities of two musicians, one of 
whom was Tito Mattie, the composer, the judge stopped a counsel 
who wished to quote authorities as to what may be libel, saying 
" If you do, it will be a serious libel on us. We ought to know 
enough law to decide a wretched case of this size, where the dam- 
ages were only £20, without counsel having to help us by refer- 
ring to antborities. Do shut up yoar book." 

Ths Quaksb and His Hat. — During the hearing of a case 
before Mr. Justice Grantham at Leeds, one of the witnesses for 
the plaintiff, an old man named James Briggs, stepped into the 
witness-box wearing an old-fashioned broad-brimmed Quaker 
hat, and ignored a whispered intimation from the judge's clerk 
that he must remove it. His Lordship asked him if it was part 
of his creed to keep his hat on, and under what circumstances he 
wished to keep it on. The witness replied that he believed it to 
be required of him to keep it on in the presence of all men, bat 
that he thought it right to take it off when using the name of the 
Almighty. He added that, although he did not wish to act with 
any want of respect to the Court, he did not feel called upon to 
uncover. The learned judge said he should be sorry to say any- 
thing to hurt anyone's conscience, and that he would not ask the 
witness to remove his hat, and the old man accordingly was 
allowed to make an affirmation with his hat on. 

The following headnotes, says the American Case and Comment, 
appear in Kulp's report of a recent Pennsylvania case: * 1. When 
a cow, city-bred and country-^old, dissenting from its changed 
environment, and disregarding the right of its purchaser, returns 
to the city and conducts herself upon the highway in a manner 
prejudicial to little children, and repugnant to municipal ordin- 
ances, a constable who recognises her as an old acquaintance, 
and extends the friendly shelter of his barn, being assisted there- 
in by a policeman, is not guilty of obstructing the latter in the 
performance of duty by subsequent refusal to surrender posses- 
sion, without evidence upon the record showing special authority 
in the policeman fi*om the mayor under the ordinance involved, 
because, in the absence thereof, neither officer had exclusive 
right, and bence the constable being prior in tempore, was potior 
injure, 2. Semble,€L case which involves, upon certiorari, the 
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judicial relation of a cow to a constable, and of both to a police- 
man, demands more elaborate consideration than Coarts usually 
bestow upon litigation originating before justices of the peace.' 

" An Old Bailey Sessions Paper of Two Hundred Years Ago" 
is the title of an article in the Westminster Review, and the ex- 
tracts given by Mr. Vellacott, who contributes the article, show 
that the offences tried differ but little from those with which 
modern judges are accustomed to deal. He says: ''If we com- 
pare these sessions papers with any of our own time, we shall 
notice points of both likeness and unlikeness — ^likeness, because 
human nature is very much the same in all ages, and there is in 
legal phraseology a rugged conservatism; unlikeness, because 
criminal law and criminal procedure have altered with the em- 
bracing fabric of civilization. Some offences are now obsolete; 
other new ones have sprung up, If the clippers of coin are no 
longer hanged and burned, the counterfeiter and the utterer are 
sent to hai*d labour and penal servitude. The murder of a hus- 
band is no longer petty treason, benefit of the clergy is gone, and 
the infamous branding which was its outcome. No more is the 
convict transposed to the American plantations or the West 
Indian sugar islands. The receiving of stolen goods is more 
dangerous than in times of yore. The acquisition of money by 
false pretences, if thoroughly established, receives a more specific, 
if not more effective, punishment than the pillory." 

Sir William Leece Drinkwater, first deemster of the Isle of 
Man, who this month has completed fifty years' service as judge 
of the Manx High Coui*t, will at the end of the month send in 
his resignation of the of^ce of deemster. Sir William, who is 
eighty-five years old, has seen longer judicial service than any 
judge in the United' Kingdom. Since his appointment he has 
been ex officio a member of the Legislative Council or upper 
branch of the Manx Legislature. He is a native of Liverpool, but 
is Manx by descent. 

The trial, in England, of a man named William Lennox Wat- 
son, for manslaughter, in causing the death of a lady, whom he 
assumed to treat for cancer, has resulted in the acquittal of the 
prisoner — greatly to the dissatisfaction of the medical profession. 
His treatment consisted in the application of a plaster containing 
ai*senic. The patient died of arsenical poisoning. The defence 
was that she kept the plaster on longer than he directed, and 
that his services were wholly gratuitous. 
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CURRENT TOPICS AND CASES. 

In The Queen y. Si. Louis, on the 14th instant, Mr. 
Justice Wnrtele, sitting on the Grown Side of the Oourt 
of Queen's Bench, decided some novel and interesting 
questions. An information was laid by Mr. Sherwood, 
Commissioner of the Dominion Police, before one of the 
judges of sessions, charging one St. Louis with having 
received various sums of money from Her Majesty the 
Queen by false pretences. In the information Sherwood 
took the quality of Commissioner of the Dominion Police, 
and added to this designation the words '' and acting as 
such on behalf of Her Majesty the Queen." The magis- 
trate found the evidence insufficient and discharged the 
accused. Thereupon, at the instance of Sherwood, an 
indictment was preferred against St. Louis in the Queen's 
Bench, Grown Side, under the provisions of Art. 596 of 
the Criminal Code. The G-rand Jury threw out the bill. 
The first question was whether Mr. Sherwood was 
personally liable for the costs of the accused. The Court 
held that as Commissioner of the Dominion Police he had 
no legal capacity to act for and represent the Queen, and 
therefore he merely acted as a private individual in bind- 
ing himself to prefer an indictment. The Attorney 
Gheneral of Canada, it was declared, in the absence of any 
express provision of law, is alone authorized to repre- 
sent the Queen in all matters which concern the govern- 
ment of Oanadi^. It followed that Mr. Sherwood must 
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be personally condemned to pay the costs. The next 
question was whether he could be condemned to pay the 
costs and disbursements of the accused as between attor- 
ney and client. This point the Court ruled in favor of the 
Commissioner, holding that he was only liable for such 
costs as in a civil suit would be taxable against the 
losing party. The last point was as to the basis on which 
t&e taxation should be made, there being no tariff appli- 
cable to criminal cases. It was decided by Mr. Justice 
Wurtele that in the absence of a tariff the costs must be 
taxed in the discretion of the judge. 

Mr. Justice Curran has been presiding in the Court of 
Queen's Bench at Sherbrooke. The calendar was heavy 
and many of the prisoners were tried for serious offences. 
The Waterloo Advertiser says the learned judge "won 
golden opinions from the bar and the public for the able 
manner in which he conducted the business of the Court.'* 



The Ghreen Bag, for October, contains a portrait of 
Acting Chief Justice Sir Melbourne M. Tait, with a bio- 
graphical notice from the pen of Mr. B. D. McG-ibbon, Q.C. 
The reproduction of the photograph does not seem to be as 
successful as some pictures which have appeared in the 
Oreen Bag, of other Canadian judges. It can hardly be 
said to do justice to the subject. The biographical notice 
is reproduced in our present issue. 

The retirement of Lord Esher, Master of the Boils, is to 
lawyers one of the most interesting and notable events 
of the year. Lord Esher's judicial career extends over 
one half of the Victorian reign, and few indeed of those 
now on the Bench or prominent at the bar were known 
to fame when he took his seat for the first time. The 
London Law Journal, referring to the report of Lord Esher's 
retirement, said : — "The profession has long taken a pride 
in the enduring qualities of Lord Esher's mental and 
physical powers, and it will hope, despite his eighty-two 
years, that he may long enjoy the leisure he has earned 
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80 well. During the thirty years he has occnpied a seat 
on the Bench he has been distinguished by a real know- 
ledge of the law, a wide acquaintance with the world, a 
striking independence of judgment, and a great dislike 
of mere technicalities and shams.'' The same journal, 
noticing the statement (since confirmed) that Lord Justice 
Ldndley was to be Master of the Bolls, observed : — " His 
claim to the position lies in the distinguished service he 
has rendered in the Court of Appeal, where he has 
occupied a seat for sixteen years. Since the retirement of 
Lord Justice Cotton in 1890, Lord Justice Lindley has 
presided over the second section of the Court, and the 
manner in which he has discharged this duty is ample 
evidence of his fitness for the higher post. Few occu- 
pants of the Bench have brought to the performance of 
judicial duties so large a combination oi admirable 
qualities. With him a deep knowledge of legal principles 
is allied to a firm and ready grasp of facts." 



SUPRjflME COURT OF CANADA. 

Ottawa, 12 Oct. 1897. 
Quebec] 

DUBOOHER V. DUROCHEB. 

Judgment — Petition to set aside — Bequete civile — Jurisdiction. 

Jadgment on the appeal of Durocher v. Dwrocher was pro- 
nonnced by the Supreme Court of Canada on Itfay Ist, 1897, dis- 
missing the appeal with costs. In the following October term 
the appellant presented a requete civile, asking that the judgment 
be set aside and the proceedings opened up, on the ground that 
since the judgment a deed had been discovered which had been 
fraudulently concealed by the respondent and the judgment dis- 
missing the appeal was therefore obtained by fraud. 

Beld, that the Court had no juiisdiction to grant the applica- 
tion ; that it has power to annul errors in its own judgments, 
but not to interfere in a ease of this kind. 

Petition i-efused with costs^ 

Belcourt, for the petition. 

&eoffrion, §.(7., contra. 
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19 Oct., 189T. 
Bxcbequer Court.] 

BaADLST V. The Quxsn. 

Grown — Aeticn against by civil servant — Official reporters — Extra 
salary or remuneration — B. S. C, c. 17. 

By sec. 51 of the Civil Sei-vice Act (E. 8. C, c. 17), no " extra 
salary or remuneration " can be paid to a member of the civil 
service unless the sum thereof has been placed in the estimates 
and authorized by vote of Parliament or Order-in- Council. In 
an action by an official stenographer of the House of Commons 
to recover tlie price of services performed for the Crown, outside 
the scope of his official services, 

JECeld, affirming the judgment of the Exchequer Courts but for 
different reasons, that he was entitled to recover ; that the Civil 
Service Act applies to the official stenographers ; and that the 
words *' extra salary or remuneration '* in the Act refer only to 
the salaiy or remuneration paid to a member of the civil service 
for performance of his official duties, but do not pi-ohibit pay- 
ment for other services. 

Appeal dismissed with costs. 

Newcombe, Q.C, D.M.J., for the appellant. 

Hogg, Q.G., for the respondent. 



22 Oct., 1897, 
Ontario.] 

The City op Toronto v. The Toronto Railway Co. 

Appeal — Assessment cases — Court for — Persons presiding — Appoint- 
ment qf'^2 F., c. 37, s, 2 (D.) -55 F., c. 48; 58 F., c. 47 (0.) 

By the Supreme Court Amendment Act of 1889 (62 V., c. 37, 
B. 2), an appeal lies to the court from the judgment of any court 
of last resort created under provincial legislation to adjudicate 
concerning the assessment of property for provincial or munici- 
pal purposes, in cases where the person or persons presiding 
over such court is or are appointed by pi^ovincial or municipal 
authority. 

By 55 Yic, e. 48 (0.), an appeal lies in a matter of assessment 
from the Court of Eevision to the County Court judge, and by 
58 Vic, c. 47 (O.), two County Court judges fi-om adjoining 
counties may be ansociated with the judge of the district in 
which the property assessed lies, for the hearing of such appeal. 
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On appeal to the Supreme Ck>art from the decision of the Oonnty 
Conrt judges under the said legislation of Ontario, 

Held, King, J., dissenting, that the persons presiding over the 
court appealed from were appointed hy federal authority, and 
the case was not within the amendment of 1889. The Court, 
thei'efore, had no jurisdiction to hear the appeal. 

Appeal quashed with costs. 

Laidlawy Q.C, for the appellant. 

Bobinson^ Q.O., for the respondent. 



Ontario.] 29 Oct., 1897. 

O'DONOHOS V. BOURWB. 

AppecU-- Judgment by default — Application to be let in to defend — 
Discretion— R. 8. C, c. 1S5, s. 27 — Final judgment. 

In an action in the High Court of Justice of Ontario by B. 
against O., judgment was entered for want of a plea. O. applied 
to a Master in Chambers to have the judgment set aside, and to 
be allowed to file his appearance and defend the action. This 
application was refused by the Master, and his refusal was 
afiirmed on appeal to a Judge in Chambera, and on further ap- 
peals to the Divisional Court and Court of Appeal. From the 
decision of the Court of Appeal, O. sought to appeal to the 
Supreme Court of Canada. On motion to quash his appeal, 

Held, that it was discretionary with the Master to grant or 
refuse the application to open up the proceedings in the action, 
and under sec. 27 of the Supreme and Exchequer Courts Act 
(B. S. C, c. 135), no appeal could be taken to the Supreme 
Court from the decision on such application. 

Qucere : Was the judgment appealed from a <' final judgment '' 
within the meaning of sec. 24 (a) of the Act ? 

Appeal quashed with costs. 
Latchford, for the motion. 
O'Donohoe, in person, contra. 



British Columbia.] 22 Oct., 1897. 

Th« Union Collibby Co. v. The Attoeniy-Genbral op 
British Columbia. 

Appeal — Beference to provincial court for opinion — 54 K., c. 5 (B.C) 

By the Act of the British Columbia Legislature, 54 Vic, c. 6, 
the Lieutenant-6overnor-in-Council may refer to the Sapi^eme 
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Court of the Province, or to a Divisiona] Court thereof, or to the 
full court, any matter which he thinkH fit no to refer, the opinion 
of the court to be deemed a judgment of the court, and an appeal 
to lie therefrom as in the case of a judgment in an action. 

Beldy that no appeal lies to the Supreme Court of Canada from 
the opinion of the British Columbia Court on such a reference. 
If it was the intention of the Act to create such an appeal, it was 
beyond the powera of the legislature of the province. 

Appeal quashed without costo. 

Eobinsonj Q,C., for the motion. 

Bogg, Q.C, contra. 



REOJSNT UNITED STATES DECISIONS. 

Abortion, 

Voluntary submission to treatment for the purpose of an 
abortion is held, in Goldnamer v. O'Brien (Ky.) 36 L.R.A 715, 
to preclude any right of action against other persons for inducing 
and aiding the attempt. This is based on the general rule that 
the suit of a wrongdoer will be rejected when seeking I'edress for 
another's participation in the wrong. 

Bank. 

A cashiers check drawn by a banker upon himself " to the 
oi'der of" another person is held, in Henry v. Allen (N. Y.) 36 
L.S.A. 658, to constitute a negotiable instrument giNing the 
rights of a bona fide holder to one who received it from an agent 
by mail in return for checks and drafts mailed to the agent for 
deposit. 

Payments to a depositor during a run on a bank and after the 
cashier has persuaded some pei-sons not to withdraw their 
deposits but when the bank has {issets sufficient so that its officers 
expect to continue the business and pa}^ all debts, are held, in 
Stone V. Jenison, (Mich.) 86 L.R.A. 675, to be lawfully made 
and not to constitute an illegal preference to that depositor, 
although the run eontinucH until the bank is forced to suspend. 

A claim that a bank was bound to apply to the payment of a 
note which it held a deposit of the first indorser was denied in 
First Nat. Bank v. Peltz (Pa.) 36 L.E. A. 832, where the note 
was made for his accommodation so that he, and not the appar- 
ent maker, was, as between themselves, primarily liable upon it. 
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Biq/cle. 

A license tax on a bicycle used for pleasure is held, in Davis v. 

Petrinavich (Ala.) 36 L.E.A. 615, to be unauthorized by a 

charter provision for a "vehicle license" to be imposed on 

vehicles used in the '^transportation of goods and merchandise.'' 

Bills and Notes, 
Presentment to all the makers of a note is held, in Benedict v. 
Sckmieg (Wash.) 36 L.E.A. 703, to be necessary in order to 
hold an indorser, whether the note is joint in form or joint and 
several. The previous authorities on presentment to joint 
makers to bold indorsers of a note are compiled in the annotation 
to the case. 

Carrier. 

The right of a carrier receiving blasting powder for transpor- 
tation to insist upon such limitation of common-law liability as 
it sees fit is sustained, in Cleveland Powder Works v. Atlantic do 
Pac. R Co. (Cal.) 36 L.E.A. 648, on the ground that a common 
carrier is not obliged to receive and trauRpoil such dangerous 
articles. Annotation to the case reviews the other authorities 
on the limitation of carrier's liability and duty in case of danger- 
ous articles. 

For baggage left on a depot platform by a passenger who 
arrived at the place after 11 o'clock at night, when there were 
no conveyances running by which he could take it away, the 
carrier was held, in Kansas City Ft. S, df M, R. Co. v. McGahty^ 
(Ark.) 36 L.E.A. 781, to be liable only as a warehouseman, and 
not as a common carrier, if the baggage was burned during the 
night. The authorities as to the liability of carriere for baggage 
at destination of the passenger are reviewed in the annotation to 
the case. 

The regulation of a carrier for collecting fares or ticketH on a 
suburban train, which prohibit^ passengers from going past the 
conductor into the part of the train where he has completed his 
collection of fares unless they satisfy him that they have already 
paid fare, is held, in Faher v. Chicago Great Western B. Co. (Minn.) 
36 L.E.A. 789, to be a reasonable one which the conductor was 
justified in enforcing, even as against a passenger who had no 
previous notice of it. 

A reasonable charge for the detention of a carrier's cars 
beyond a reasonable time for loading or unloading is sustained 
in Kentucky Wagon Mfg. Co. v. Ohio d; M. R, Co. (Ky.) 36 L.E. 
A. 850, and it was held that such charges may be imposed and 
enforced by a car service association. 
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Constitutional Law, 

A statute requiring the destructioD of peach trees attaoked by 
the yellows, is held, in State y. Main (Oonn.) 36 L.E.A. 623, 
to be within the discretion of the legislature as an exercise of the 
police power. The case also holds that the constitutionality of a 
statute is for the court to determine, and that it is the duty of the 
jury to accept the court's determination thereof even in a criminal 
case. 

The power of a notary public to commit a witness for con- 
tempt in refusing to be sworn or give a deposition is denied in 
Be Huron, (Ean.) 36 L.B.A. 822, and a statute purporting to 
confer such power upon a notary is held void. The other auth- 
orities on notary's power to punish for contempt are compiled 
in the annotation to the case. 

Contract. 
The rule that death tei*minates an executory contract when the 
peculiar skill or taste of the party who dies is essential to the 
completion of the contract is held in Cox v. Martin (Miss.) 36 
L.B.A. 800, to be inapplicable to the case of a deed of trust 
covering crops to be grown and some other personal property, 
although it was necessary for the other party to make advances 
and complete the crop. 

County. 

A sale and conveyance of an academy by a county to a pres- 
bytery is held, in Jefferson County v. Qrafton, (Miss.) 36 L.E.A. 
798, to be void unless made under legislative authority. 

Damages. 
The measure of damages for failing to deliver a building to a 
tenant as agreed is held, in Jonas v. Noel (Tenn.) 36 L R.A. 
862, to be the difference between the rent provided for and the 
value or rental value, rather than the market value of the prop- 
erty, where the building was to be erected for the tenant and 
was of such unprecedented size i;hat no one but the tenant would 
be likely to make it serviceable in his business. 

Municipal Powers, 
The right to lay a private sewer in the streets of a city is held 
in Stevens v. Muskegon (Mich.) 36 L. R.A. 777, to be one which 
the city could grant by contract, and when a sewer had been 
constructed in accordance therewith, it was held that a vested 
right was obtained to its use. 



THE LXaAL NBW8. 818 

JEvidence. 

An order for the production in court for analysis by experts 
and physicians of a specimen of the urine of the plaintiff who 
has testified that he is suffering from albumen and sugar in the 
urine as the reHult of an injury, is held proper, in Cleveland 0. C. 
dh SL L, E. Co. v. Huddlestm, (Ind.) 36 L.R. A. 681 ; especially 
when he has voluntarily pi'oduced a specimen for his own coun- 
sel which has been analyzed by physicians selected by them 
and proof thereof offered in court. 

As the law presumes sanity, it is held, in State v. Scott (La.) 
36 Li.K.A. 721, that an accused peraon who urges his insanity 
as a defence has the burden of proving it. The great number of 
cases on the presumption and burden of pi-oof as to sanity are 
compiled in the annotation to the case. 

BesponsibiUty. 

Escape of gan from a C]*acked elbow in a pipe which a gas 
company puts in, after repeated attempts to repair it and the 
assui^ance of its employee that it is all right, is held, in Richmond 
Gas Co. V. Baker (Ind.) 36 L.B. A. 683, to render the gas com- 
pany liable for the resulting damages, where the persons were 
lulled by such assurances into a feeling of security, although able 
to smell the gas. 

Non-navigable Stream. 

The right of the owner of the soil to cut and remove ice from 
a non-navigable stream is sustained in Gehlen v. Knorr (Iowa) 
36 L.E.A. 697, even to any extent, for his own use, whether 
for stoitige or sale, if it does not thereby appreciably diminish 
the amount of water that can be used by the lower proprietor, 
and the construction of a dam to collect and retain the water for 
this pui-pose to a reasonable extent is upheld. 

Telephone Company. 
The right of a telephone company to require a telegraph com- 
pany to place a telephone instrument in its office for use in 
receiving and transmitting messages on the ground that it has 
allowed another telephone company to have an instrument there 
for that purpose is denied, in People, e.t rel. Cairo Teleph. Co. v. 
V. Western Union Teleg. Co. (111.; 36 L.R. A. 637, on the ground 
that the telegraph company cannot be compelled V^ receive oral 
messages, and that by waiving its rights in that respect in favor 
of one company it is not compelled to do so in favor of another. 
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A landlord is not exonerated from responBibility for the safe 
condition of an elevator in a building a portion of which is leased, 
where he retains the general control over the elevator and its 
approaches and expressly covenants that he will keep them in 
good condition, although the tenant and other tenants have the 
right to ose it in common with the landlord. Olson v. Schultz, 
(Minn.)36L.R.A. 790. 

Master and Servant. 

The manner of delivering messages to raih*oad employees is 
held, in Card v. Eddy, (Mo.) 36 L.R. A. 806, not to constitnte a 
part of the master's duty so as to make him liable for injuries to 
an employee by negligence of another who delivered the message 
entrusted to him by attaching it to a weight and throwing it 
from a moving train. 

Negligence, 

A Slate inspector of illuminating oil who brands it to indicate 
that he has approved it and that it bears the statutory test, when 
in fact it does not, is held^ in Hatcher v. Dunn (Iowa) 36 L.B.A, 
689, not to be liable for damages caused by the explosim of the 
oil if be used due care, and used instruments furnished and 
approved by the proper authorities, and especially if the explo- 
sion was due to a defective lamp rather than to the inferior grade 
of the oil. 

Street Railway. 

An oi'dinance requiring proper and suitable fenders on the 
front of electric cai*B to prevent accident, and making it unlawful 
to operate them in the streets without such fenders, is held, in 
State ex rel. Cape May, D. B, dk S. P. R, Co. v. Cape May (N.J.) 
36 L.B.A. 653, to be a valid exercise of the power to i-egulate 
the use of the streets. In another case of the same name on page 
656, an ordinance regulating the speed of such cars is sustained, 
while a third case of the same name, on page 657, sustains an 
ordinance requiring such cars to come to a full stop before cross- 
ing intersecting streets. 

The right of a street railway to run over a bridge built over a 
railroad at a highway crossing is sustained in Pennsylvania R. 
Co. V. Greensburg J. dh P. St. R. Co. (Pa.) 36 L.R. A. 839. It is 
held that the railroad company is not an abutting owner that 
can contest such use of the bridge. 
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Jurisdictum. 
Concurrent jaiisdiotion in the coorte of different states for the 
garnishment of a foreign corporation which is doing business in 
each state by assents is held, in Lancashire Ins. Co. v. Carbetts 
(111.) 36 L.R. A. 640, to exist, and it is held that the jurisdiction 
is not determined by the nitun of the debt, but by the liability of 
the garnishee to be sued at the place. 

Insolvency. 

Moneys collected by the trustees of an insolvent as the pro- 
ceeds of sales made by him as commission merchant and which 
are capable of identification are held, in Drovers' dh M. Nat. Bank 
V. Boiler (Md.) 36 L B. A. 76T, to belong to the consignor, but 
general assets in the hands of the trustee are not chargeable with 
a lien in his favor. 

Public Moneys. 

A deposit of public moneys by a state treasurer in a legally 
constituted depository for public funds in compliance with the 
law is held, in Bart ley v. Meserve (Neb.) 36 L.R. A. 746, to be 
in substance and legal effect a loan of the moneys so deposited, 
and he can deliver the fundw to his successor without withdraw- 
ing the money and giving physical possession thereof. 



SIR MELBOURNE TAIT. 

The Province of Quebec, or Lower Canada, as it is still 
affectionately called by its people, has, in addition to a number 
of other interesting peculiarities, a system of jurisprudence and 
judicature which is comparatively unique. 

Its civil law is practically the Code Napoleon, with certain 
changes, supposed to have been . improvements ; its commercial 
law is in effect similar to that of England ; its constitutional law 
and criminal law and practice are distinctively English. 

The use of both the French and English languages in the 
courts Ih a curious, if at times cumbersome, feature; and the 
familiar jest of Mark Twain, when visiting Montreal some years 
ago, may be repeated. lie was being^ entertained at dinner, and 
in his speech (Canadians have a wonderful avidity lor making 
and listening to speeches) said that he had that day heard a law- 
suit concerning six coixls of wood tried in two languages, and, no 
doubt if the litigation had been about one hundred cords, there 
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would not have been enough languages at the Tower of Babel to 
enable the suit to be tried. 

However, every visitor to Monti-eal or Quebec hears about the 
dual language, and probably learns at the same time, fh>m some 
illiterate cabman, that the French spoken in the Province is a 
rude patois and not the pure lingo of the boulevards ; the tsynt 
being that Canadian French is pure Norman of the 16th oentury 
and, as spoken by the educated classes, as good as any dii^ect of 
modem France. 

One peculiarity, and a regrettable one, of her position as a 
civil law province, Is that she is isolated from the rest of the 
legal world, and the decisions of her tribunals and the careers 
and names of her jurints are unknown beyond the banks of the 
St. Lawrence. 

And yet, from the day when in 1763 Great Britain, after 
administering, for a brief period, English law in the English 
language to the French Canadian habitanty restored the use of 
the French law, practically the Cautume de Paris (codified in 
1867), to the present time. Lower Canada had had a long line of 
able and learned English and French judges. Stuart, a giant in 
intellect, Sewell, Lafontaine, Duval, Borion, Johnson, Cross, 
Badgley, Fanet, Bolland, Eamsay, Taschereau, Mondelet. San- 
born, Monk, Loranger, Meredith, Tessier and Fournier have, in 
their time, done judicial work, and pronounced judgments, of the 
highest value ; but their names probably were never heard of by 
the American bar. To the proverbially ephemeral character of 
legal fame, therefore, an added obscurity is aifoi*ded in the cane 
of the Quebec judges . 

The Superior Court of the Province is the high court of 
original civil jurisdiction ; all cases of over one hundred dollars 
are instituted before it. It consists of thirty judges, ten of whom 
sit in Montreal, four in Quebec, the remainder being scattered 
over the Province in districts and being summoned occasionally 
to sit in the cities for the purpose of assisting their brethren. 
The court has an appellate jui*isdiction as well, and three judges 
sit at Quebec and Montreal every month. A chief justice and an 
acting or assistant chief justice are appointed by the Grovernor 
General in Council, one residing in Quebec, the other in Mont- 
real. 

On the death of the late Chief Justice Sir Francis Johnson, a 
man of great ability, and an accomplished French and English 
scholar, a wit, a Ixm vivant, and the hero of all the Canadian Joe 
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Ifillers, Mr. Jnstice Tait, the subject of this sketch, was selected 
to succeed him; but, in accordance with practice, the then 
Acting Chief Justice, Sir L. N. Gasault of Quebec, was promoted 
to be Chief Justice, and Mr. Justice Tait was made AcUng Chief 
Justice of the court at Montreal. 

Sir Melbourne Tait was born in 1842, at Melbouiiie, a 
picturesque village on the St. Francis River in the Eastern Town- 
ships of the Province. His father was a leading merchant of the 
place, warden of the county and a Justice of the Peace, and was 
also a captain in the Canadian militia. 

The future chief justice was educated at St. Francis College, 
Bichmond, P.Q., and in 1859 began the study of law in Mont- 
real, entering the law faculty of McGill University, where he 
graduated B.C.L. in 1862. He was admitted to the bar of the 
Province of Quebec in the following year and, after practicing 
law for a short time in his native place, he entered into partner- 
ship, in Montreal, with the late Sir John Abbott, Q.C., M.P., 
then, and for many yeara, one of the leaders of the Canadian bar, 
and afterwards Prime Minister of Canada. 

The firm of Abbott, Tait & Wotherspoon had probably the 
largest practice in the Province, and were standing counsel for a 
large number of corporations, including the Canadian Pacific 
Bailway Company and several leading banks. Mr. Abbott be- 
coming engaged in railway enterprises and subsequently in 
political afifairs, the management of the firm devolved largely on 
Mr. Tait and Mr. Wotherspoon. Mr. Tait conducted most of the 
court business of the firm, and the law reports of the Province 
show that he was the leading counsel in many of the heaviest 
commercial cases tried in Canada. For a number of years he 
was treasurer of the Montreal bar. In 1882 he was appointed 
Queen's Counsel, and in 1887 he was appointed a judge of the 
Superior Court, being made Acting Chief Justice for the Mont- 
real division in 1894. Sir Melbourne Tait is a D.C.L. of McGill 
Univei*8ity, Montreal, and of Bishop's College, Lennozville. 

Since his appointment to the bench, he has been an assiduous 
and painstaking judge, and, especially since his nomination as 
acting chief justice, he has manifested a striking executive ability 
and the power of organizing his associates successfully. He is a 
prodigious worker, and has the faculty of inspiring others with a 
like zeal. 

It would be foreign to the scope of this sketch to refer at any 
length to the cases decided by Judge Tait, but it may be stated 
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that he haa been fortunate enongh to see a very considerable 
number of his most important decisions confirmed either by the 
Supreme Court of Canada, or by the Judicial Committee of the 
Privy Council. To those interested in the subject, reference 
might be made to the Sheftbixl Election case, 10 L.N. 403; 
Vipond V. Findlay, M.L R, 7 S.C. 242 ; Sise v. Pullman Palace 
Car Company, Quebec Eeports, 1 S.C. p. 9; Canada Paint Com- 
pany V. William Johnson & Sons (Ltd.), Quebec Beports, 4 S.C. 
293 ; Lara be v. Fortier, Quebec Keports, 5 S.C. 47 ; Canada Revue 
V. Kabre, Quebec Reports, 8 S.C. 195 ; Rendell v. Black Diamond 
Steamship Co., Quebec Reports, 10 S.C. 257; Beach v. Corpor- 
ation ofStan^tead, Quebec Reports, 8 S.C. 178; Montreal Water 
& Power Company v. City of Montreal, Quebec Reports, 10 S.C. 
209, and many others. 

Ths decisions of Sir Melbourne Tait are perspicuous, direct and 
to the point. He does not indulge in any sententious verbiage 
nor burden his judgments with jejune platitudes or unnecessary 
philosophical reflections, and his remarks are delivered in excel- 
lent judicial manner. He may possess, but never exercises, a 
somewhat favorite judicial art or artifice of shirking a difficult 
point and basing a decision on some minor question, not touched 
upon by counsel, ^is demeanor to the bar is excessively cour- 
teous and urbane, without in any manner lacking the dignity 
and repose which befit a magistrate. 

In his social life, the learned Judge is a great favorite. When 
at the bar, he was a member of a well-known Dramatic Society 
— the Social and Dramatic Club of Montreal — ^and has performed 
leading parts in its productions with eclat. He is a member oi 
the St. James Club of Montreal, and a churchwarden of Christ 
Church Cathedral. He is also a governor of Bishop's College. 

His Knighthood by the Queen, on the occasion of her Diamond 
Jubilee, was an exti*emely popular appointment, and the judge 
received many felicitations on his honor, and was on September 
the 10th presented with a congratulatory address by the Bar of 
Montreal. Lady Tait is an American, a native of Rhode Island. 
Sir Melbourne has an interesting family, his eldest son, Mr. 
Thomas Tait, being Eastern manager of the Canadian Pacific 
Railway Company. 

In the prime of life, possessed of a vigorous and robust con- 
stitution, fond of his work and competent to do it, respected and 
implicitly trusted by the profession and the public, Sir Mel- 
bourne Tait's lot is indeed an enviable one. But his freedom 
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from the vanity and petnlance which sometimes mar the jadicial 
character, and withal, the unaffected modesty of his nature, render 
it impossible for his succcHses to excite the lower forms of envy 
or to evoke other feelings than the belief that he thoroughly 
deserves his good fortune aud the hope that he may long be 
spai*ed to perform the important duties he is so admirably quali- 
fied to discharge.— i2. D. McGibbon, Q.C.y in " The Green Bag,'' 
October. 



A SUCCESSFUL FEMALE LAWYERr^MRS. CLARA 

FOLTZ. 

The New York Times Illustrated Magazine, speaking of Mrs. 
Foltz and her work, says : — 

On an upper floor of a large building, overlooking busy and 
crowded Nassau street, New York, is the office of Mrs. Clara 
Poltz, one of the most pi*ominent women lawyers in this country. 
On the walls hang certificates showing her right to practice in 
all the courts in California, the United States Supreme Court, and 
the courts of the State of New York. 

After sixteen years of successful practice as a lawyer in 
California, Mra. Foltz came to New York, and a little over a year 
ago was admitted to the New York bar, Gren. Benjamin F. Tracy, 
ex-Secretary of the Navy, acting as her sponsor. Since coming 
here she has been engaged in a number of leading cases, and has 
been uniformly successful. Her preference is for criminal cases, 
and she derives a handsome income from her practice, while 
many other women lawyers have a hard straggle to support 
themselves. 

In fact, she could retire from business if she chose, but her 
ambition spurs her on to accomplish certain ends that she has in 
view. She wishes to build and endow a law college for women 
in her native State of Califoniia, and it is whispered would not 
be averse to a position on the judge's bench. Such lofty am- 
bitions as these require many years before they can be fulfilled. 

The career of Clai*a Foltz is a lesson for every woman. She 
was married when she was only fifteen years old, and was left a 
widow while she was still young, with five children to support. 
She bravely declined oifers of aid from her relatives and declared 
her intention to study law. This, however, was easier said than 
done at that time in California. The new Constitution of the 
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State prohibited the admission of women to the bar, and the 
pnncipal law college, Hastings, refused to admit her as a student. 

Mrs. Foltz drew up an amendment to the Code, allowing 
women to practice law, and also brought suit against the trus- 
tees of the college for refusing her admission. She was success- 
ful in both instances, and in a short time she was a member of 
the bar. In one of her first cases she won $75,000 damages for 
a woman client. 

In a few years she had built up a good practice without neg- 
lecting her home duties. She established the Santiago JDaily Bee, 
and took a great interest in politics, proving a valuable speaker 
for the Eepublican party. 

Mr8. Foltz had always been a Eepublican, having followed in 
her father'b footsteps, but during an exciting political campaign 
she took occasion to change her views. She was making 
speeches for the Eepublican mayoralty candidate in San Fran- 
cJHCo, and one day dropped in at the State headquartere. The 
State Secretary made a slurring remai'k about women in politics, 
and Mrs. Foltz declai-ed that she would leave the party for 
which she had been working so ardently. Since that time she 
has joined forces with the Democrats, although she sometimes 
sides with the People's party. 

In California Mrs. Foltz was known as the modern Portia, the 
latter being one of her favorite heroines. She founded the Portia 
Law Club, and it still flourishes successfully in the Golden State. 

Mrs Foltz comes of a distinguished family. Her father was a 
prominent lawyer who left the bar to become a minister. Her 
Dix)ther, Samuel Shortridge, is a well-known corporation lawyer; 
another brother, Charles M. Shortridge, is editor and proprietor 
of the St. Francisco Gall, and a third brother, John K., is mayor 
of Gainesville, Texas. She was herself the candidate of the 
People's party for city and county attorney in 1880. 

One secret of Mi*s. Foltz's success is her surprising energy. 
Her office hours are from JOa.m. to7.30p.m., and a consider- 
able portion of her time is given to the study of intricate cases. 
Yet with all this she does not neglect her social duties, and she 
has a large circle of friends. In appearance she is a tall, stately 
blonde, with a fine voice and a dignified manner. She pays con- 
siderable attention to her dress, which is always in the latest 
fashion. She has travelled extensively and been thi^ough a ship- 
wreck and various other experiences, of which she talks enter- 
tainingly. 

She is an ai-dent woman suffragist, but never forces her 
opinions on any one. She is glad to follow in the footsteps of 
Susan B. Anthony, whom she calls "the magnificent woman who 
struck the first blow for woman's rights at JRochester forty-eight 
years ago." She also says : — " I have proved that women possess 
that quality which men have arrogated to themselves alone — 
logic ; but I have endeavored to do it in such a way as not to 
onend men's sensibilities." 
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CURRENT TOPICS, 

The retirement of the Master of the Rolls, the death of 
Mr. Justice Cave, and the resignation of Lord Ludlow, 
have opened three judgeships, and have led to other 
changes on the English Bench. Sir Edward Clarke, Q.C., 
was offered the position of Master of the Rolls, but 
although this office ranks third in dignity among judicial 
appointments, the offer was declined. It was then ten- 
dered to Lord Justice Lindley, and accepted. The 
appointment has been very generally commended, though 
the age of the newly appointed Master of the Rolls hardly 
justifies the expectation that he will be able for many 
years to discharge the onerous duties of the office unless 
he rivals Lord Esher in vigour and staying power. One 
ot the vacant Lord Justiceships of Appeal has been filled 
by the promotion of Mr. Justice Vaughan Williams, of 
the High Court, and the other by the promotion of Mr. 
Justice Henn Collins, also of the High Court. These are 
both excellent appointments and acceptable to the pro- 
fession. Mr. Justice Williams has been succeeded in the 
High Court by I^r. 4^'thur M. Channell, Q. C. The uew 
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judge is the only surviving son of the late Baron Ohan- 
nell, of the Court of Exchequer. Mr. Justice OoUins has 
been succeeded by Mr. Darling, Q. G. It may be noted 
that the newly appointed judges were sworn in openly 
in the Lord Chief Justice's Court, in the presence of a 
number of the judges and a large attendance of the Bar 
and the public, amongst the latter being several ladies. 



The ex-Master of the Soils (Viscount Esher), and ex-Lord 
Justice Lopes (Lord Ludlow), retire on ample allowances. 
Lord Esher is to receive an annuity of ^£8,750, for life, 
and Lord Ludlow £8,500, for life. 



A change has also occurred in the judiciary of this 
Province. Mr. Justice Marc Aurele Plamondon has 
retired from the bench of the Superior Court. Mr. Justice 
Plamondon was appointed a puisne judge of the Sui)erior 
Court, for the judicial district of Arthabaska, on the 9th 
September, 1874, and has therefore completed twenty- 
three years of service. Only three of the present occu- 
pants of the Bench are his seniors, viz., Chief Justice 
Casault, and Justices Bouthier and B61anger. Mr. Jus- 
tice Plamondon is succeeded by Mr. Franfois-Xavier 
Lemieux, of the city of Quebec, son-in-law of the retiring 
judge. Mr. Lemieux was born in Levis. He was called 
to the bar in 1872. He was elected for Levis to the local 
legislature in 1888, and re-elected in 1886 and 1890. At 
the time of his appointment to the bench he was Mtonnier 
for Quebec, and also tdtonnier-gin^al of the General 
Council of the Bar. 



Attention was directed some time ago to the large 
number of rejections among aspirants to practice in 
England. The apparent severity of the examinations has 
not yet spurred students generally to attain the standard 
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of proficiency, for, in a recent examination, out of 114 
candidates who presented themselves only 62 succeeded 
in passing. 



Constables and detectives are doubtless fired with zeal 
to make the course of justice sure, but they should not 
allow their zeal to carry them too far. It seems to us 
that the severe remarks repeatedly made from the bench 
in England with reference to the extortion of confessions 
from ciiminals would apply to a recent case in this 
province, where the accused had to undergo several 
searching interrogations by officers of justice, until a 
confession was obtained. This is a proceeding which 
should not be encouraged nor even permitted. Juries, it 
is true, will naturally regard with considerable distrust 
admissions obtained under such circumstances, but this 
does not excuse the course pursued by the detectives. 



NEW PUBLIC ATION, 



Taylor's Medical Jurisprudence. — Twelflh American edition, 
by Mr. Clark Bell, LL. D. Publishei-s, Lea Brothers k Co., 
New York and Philadelphia. 

The present edition of this celebrated work is from the twelfth 
Engliwh edition, by Dr. Thomas Stevenson, and brings the sub- 
ject of Medical Jurisprudence up to date. Lawyers will find in 
it a rich storehouse of judicial decisions, both by the courts of 
Great Britain and of the United States. The subjects of innanity, 
poison ini^, etc., are fully treated. Medico legal surgery is an 
important branch of knowledi^o in these days when actions for 
r^amagcs for ])crsonal injuries are so numerous, and considerable 
attention is given to it in this work. The American editor is a 
distinguished writer, publisher of the Medico-Legal Journal of 
New York, and has done his part well in making the worl; ^ 
p.omp]et^ treatise on the subject. 
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THE CARRIERS LIABILITY: ITS HISTORY. 

The extraordinaiy liability of the common carrier of goods is 
an anomaly in oar law. It is currently called ^' insurer's lia- 
bility," but it has nothing in common with the voluntary obli- 
gation of the insurer, undertaken in consideration of a premium 
proportioned to the risk. Several attempts have been made to 
explain it upon historical gi'ounds, the most elaborate that of 
Mr. Justice Holmes.^ His explanation is so learned, ingenious, 
and generally convincing, that it is proper to point out wherein 
it is believed to fall short. 

His argument is in short this. In the early law goods bailed 
were absolutely at the risk of the bailee. This was held in 
Southcote's case,' and prevailed long after. The ordinary action 
to recover against a bailee was detinue. But as that gradually 
fell out of use in the seventeenth century its place was neces- 
sarily taken by case ; and in order that case might lie for a non- 
feasance, some duty must be showi^. There were two ways of 
alleging a duty: by a super se assumpsit, and by stating that the 
defendant was engaged in a common occupation. It was usual 
to include an allegation of negligence, from abundant caution, 
but that was "mere form." Chief Justice Holt' finally over- 
threw the doctrine of the bailee's absolute liability, except where 
there was a common occupation, or (of course) where there was 
an express assumpsit. The extraoi*dinary liability of a carrier is 
therefore a survival of a doctrine once common to all bailments. 

Judge Holmes does not explain satisfactorily why this doctrine 
should not have survived in the case even of all common occu- 
pations, but only in the case of the common carrier of goods ; 
nor does he account for the fact that the carrier is held absolutely 
liable, not merely, like the bailee once, for the loss of goods, but, 
unlike that bailee, for injury to them. The difficulties were not 
neglected from inadvertence, for he mentions them.^ But with- 
out laboring these points, his main proposition should be care- 
fully considered. Is it true that the bailee was once absolutely 



^ The Common Law, Lecture V. 

M Co. 83 b ; Cro. Eliz. 815. A fuller and better report than either of 
these is in a manuscript report in the Harvard Law Library, 42-45 Elis. 
109 b. 

» In Lane t;. Cotton, 12 Mod. 472, and Coggs r. Bernard, 2 Ld. Raym, 
909 ; obiter in both cases. 

4 Piwe 199. 
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liable for goodK taken from him? It may be so; Pollock and 
Maitland seem to give a hesitating' recognition to the doctrine,' 
but the evidence is not quite convincing. 

No one versed in English legal history will deny that the 
bailee of goods was the representative of them, and the bailor's 
only right was in the proper case to require a return ; and there- 
fore that when a return was required it was incumbent upon the 
bailee to account. Nor can it be doubted that the law then 
tended to lay stress on facts rather than reasons, — to hang the 
man who had killed another rather tTian hear his excuse. We 
should therefore not be surprised, on the one hand, to find that, 
where one had obliged himself to return a chattel, no excuse 
would be allowed for a failure to return. On the other baud, by 
the machinery of warranty, it was always possible to explain 
away the possession of an undesiitible chattel ; why not to explain 
the non-possession of a desired one ? We should therefore not be 
greatly surprised if the authorities allowed some explanation. 

Three actions were allowed a bailor against a bailee; detinue, 
account, and (after the Statute of Westminster) case. Let us see 
whether in either of these actions the defendant was held without 
the possibility of excuse. 

Case lies only for a tort ; either an active misfeasance, or, in 
later times, a negligent omission. There must therefore be at 
the least negligence ; and so are the authorities. The earliest 
recorded action against a carrier is case against a boatman for 
overloading his boat so that plaintiff's mare was lost; it was 
objected that the action would not lie, because no tort was sup* 
poi»ed; the coui*t answered that the overloading was a tort.*^ So 
in an action on the case for negligently suffering plaintiff's lambs, 
bailed to defendant, to perish, it was argued that the negligence 
gave occasion for an action of tort.^ So later, in the case of an 
agister of cattle, the negligence was held to support an action on 
the case.* In these cases the action would not lie except 
for the negligence.^ In the case of ordinary bailments, therefore, 
negligence of the bailee must be alleged and proved to support 

^ Hist Eng. Law, 169. 

» 22 ASB. 41 (1348). 

•2H. 7, 11, pi. 9 (1487). 

* Moo. 543 (1598). 

^ The assumpnt is also loentioned in them ; but this means, not a con- 
tract that they shall be safe, but an undertaking to perform a certain 
purpose. Holt, C J., in Coggs v. Bernard, 2 Ld. Raym. 909, 919. 
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an action on the case against him. I shall hereafter consider 
actions on the case against those pui'saing a common occupation. 

In the action of account there is hardly a doubt that robbery 
without fault of bailee could be pleaded in discharge before the 
auditors.^ To the contrary is only a single dictum of Danby, 
C. J., and there the form of action is perhaps doubtful.' Indeed, 
in Southcote's case the court admitted that the factor would be 
discharged before the auditors in such a case, and drew a dis- 
tinction between factor and innkeeper or caiTier. 

In the action of detinue then, if anywhere, we shall find the 
bailee held strictly ; and the authorities must be examined care- 
fully. 

The earliest authority is a roll where, in detinue for charters, 
the bailee tendered the charters minus the seals, which had been 
cut off and carried away by robbera. On demurrer this was 
held a good defence.' The next case was detinue for a locked 
chest with chattels. The defence was that the chattels were 
delivered to defendant locked in the chest, and that thieves 
carj'ied away the chest and chattels along with the defendant's 
goods. The plaintiff was driven to take issue on the allegation 
that the goods were carried away by thieves.* A few years later, 
counsel said without dispute that if goods bailed wore burned 
with the house they were in, it would be an answer in detinue.^ 

1 Fitz. Accompt, pi. Ill (1348); 41 E. 3, 3 (1367); 2 R 3, 14 (1478); 
Vere v. Smith, 1 Vent. 121 (1661). 

•^ 9 R 4, 40 (1469). In an action of account, the court held that robbery 
could not be pleaded in bar, but if it was an excuse it must be pleaded 
before the auditor. Danby's remlEirk, that robbery excuses a bailee only 
if he takes the goods to keep as hie own, has no reference to the action 
itself. Brooke abridges the case under Detinue^ 27. 

' Brinkburn Chartulaly, p. 105 (1299). 

^ Fitz., Detinue, 59 (1315). According to Southcote's case and Judge 
Holmes (Com. Law, p. 176), Fitzherbert states the issue to have been 
that the goods were delivered outside the chest Neither the first (1516) 
edition of Fitzherbert, nor others (1565, 1577) to which I have access, are 
so. In the printed book (8 R 2, 275) it is indeed laid down as Gawdy 
and Holmes state it; we have therefore a choice of texts. It is common 
knowledge that Maynard's text is often corrupt ; it is a century and a 
half further from the original ; and in this case the inaccuracy is mani- 
fest The text throughout has to be corrected by comparison with Fitz- 
herbert in order to make it sensible. From internal evidence Fitz- 
berbert's text must be chosen. It would be interesting to have a tran- 
script of the roll 

* 12 & 13 E. 3, 244 (1339). 

/ 



THE LXGAL NEWS. 827 

Then where goods were pledged and pat with the defendant's 
own goods, and all were stolen, that was held a defence ; the 
plaintiff was obliged to avoid the bar by alleging a tender before 
the theft.' Finally in 1432, the court (Cotesmore, J.) said : " If 
I give goods 'to a man to keep to my use, if the goods by his mis- 
guard are stolen, he shall be charged to me for said goods; but if 
he be robbed of said goods it is excusable by the law."' 

At last, in the second half of the fifteenth century, we get the 
firat reported dissent from this doctrine. In several cases it was 
said, usually obiter, that if goods are carried away (or stolen) 
from a bailee he shall have an action, because he is charged over 
to the bailor.' 

In several later cases the old rule was again applied, and the 
bailee discharged/ There seems to be no actual decision holding 
an ordinary bailee responsible for goods robbed until Southcote's 
Case.^ 

This was detinue for certain goods delivered to the defendant 
^^ to keep safe." Plea, admitting the bailment alleged, that J.S. 
stole them out of his possession. Beplication, that J.S. was 
defendant's servant retained in his service. Demurrer, and 
judgment for the plaintiff. 

1 29 Ass. 163, pL 28 (1855). Judge Holmes, following the artificial 
reasoning of Qawdy (or Coke?) says the pledge was a special bailment to 
keep as one's own. The reason stated by Coke is exactly opposed to that 
upon which Judge Holmes' own theory is based ; it is that a pledgee 
undertakes only to keep as his own because he has '* a property in them, 
and not a custody only," like other bailees. The court in the principal 
case knows nothing of this refinement " For W. Thorpe, B. , said that 
if one bails me his goods to keep, and I put them with mine and they 
are stolen, I shall not be charged." After refusal of tender, defendant 
would have been, not, as Judge Holmes says, a general bailee, but a tor- 
tious bailee, and therefore accountable. The refusal was the detinue, or 
as the court said in Southoote's case, " There is fault in him." 

» 10 H. 6. 21, pi. 69. 

' 2 E. 4, U, pi. 7i by Littleton (1462) ; 9 K 4, 34, pi. 9, by Littleton and 
Brian, JJ. (1469) ; 9 K 4, 40, pi. 22 (1469), by Danby, C. J. {ante) ; 6 H. 7, 
12, pi. 9. per Fineux, J. (1491); 10 H. 7, 28. pL 3, per Fineux, J. (1495). 
la the last two cases, Keble, arguendo, had stated the opposite view ; and 
Brooke (Detinue, 37) by a query appears rather to approve Keble's con- 
tention. 

« 1 Harvard M. B. Rep. 3a (1589, stated later), sembU; Woodlife's Case 
Moo. 462 ^597); Moaley v. Fosset, Moo. 543 (1598), sembU, 

* 4 Coke 83 b, Cro. Eliz. 815 ; Harv. M& Rapi 42-45 EHz. 109 b (1600). 
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The cane was decided by Gawdy and Clench, in the absence of 
Popfaam and Fenner ; and it is curious that Gawdy and Clench 
had differed from the two others as to the degree of liability of a 
bailee in previous cases.* It would seem that judgment might 
have been given for plaintiff on the replication ; the court, how- 
ever, preferred to give it on the plea. This really rested on the 
form of the declaration ; a promise to keep safely, which, as the 
court said, is broken if the goods come to harm. The only auth- 
ority cited for the decision was the Marshal's Case, which I shall 
presently examine and show to rest on a different ground. The 
rest of Coke's report of the case (of which nothing is said in the 
other reports) is an artificial, and, pace Judge Holmes, quite 
unsuccessful attempt to reconcile, in accordance with the decision, 
the differing earlier opinions. The case has probably been given 
more authority than it really should have. At the end of the 
manuscript report cited we have these words : " Wherefore they 
{cceteris absentibus) give judgment for the plaintiff nisi aliquod 
dicatur in carUrario die veneris proodmo,'* And it would seem that 
judgment was finally given by the whole court for the defendant, 
in the third edition of Lord Eaymond's Reports is this note: 
^^ That notion in Southcote's Case, that a general bailment and a 
bailment to be safely kept is all one, was denied to be law by the 
whole court, ex relatione Magistri Bunbury"' It was not uncom- 
mon for a case to be left half reported by the omission of a 
residuum ; and it may be that Southcote's Case as printed is a 
false report. One would be glad to see the recoinl. 

Southcote's case is said to have been fpllowed for a hundred 
years. The statement does it too much honor. It seems to be 
the last reported action of detinue where the excuse of loss by 
theft was set up ; and, as has been seen, the principle it tries to 
establish does not apply to other forms of action. It was cited 
in several reported actions on the case against carriers, but seems 
never to have been the basis of decision ; on the other hand, in 
Williams t;. Lloyd,' where it was cited by counsel, a general 
bailee who had lost the goods by robbery was discharged. The 
action was upon the case. 

Having thus briefly explained why Judge Holmes' theory of 
the carrier's liability is not entirely satisfactory, I may now 

T Woodlife's Case, Moo. 462; Mosley v. Fosset, Moo. 543. 
2 2 Ld. Raym. 911 n. 
Palmer, 548 ; W. Jones. 179 (1628). 
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suggest certain modifications of it. I believe, with him, that the 
modern liability is an ignorant extension of a mach narrower 
earlier liability ; ^ bat the extension was not completed, I think, 
for eighty years after the date he fixes, and the mistaken judge 
was not Lord Holt, but Lord Mansfield. 

From the earliest times certain tradesmen and artificers were 
treated in an exceptional way, on the ground that they were 
engaged in a ^' common " or public occupation ; and for a similar 
reason public officials were subjected to the same exceptional 
treatment. Such persons were innkeepers,' victuallers, tavemers, 
smiths,' farriers,* tailors,* carriers,* ferrymen, sheriffs,^ and gaolers.^ 
Each of these persons, having undertaken the common employ- 
ment, was not only at the service of the public, but was bound so to 
carry on his employment as to avoid losses by unskilfulness or 
improper preparation for the business. In the language of Fitz- 
herbert, '* If a smith prick my horse with a nail, I shall have my 
action on the case against him without any warranty by the 
smith to do it well ; for it is the duty of every artificer to exercise 
his art rightly and truly as he ought." ^ By undertaking the 
special duty he warrants his special preparation for it. The 
action is almost invariably on the case. 

One of the earliest cases in the books was against an innkeeper 
stating the custom of England for landlords and their servants to 
guard goods within the inn ; it was alleged that while pluintifi" 
was lodged in the inn his goods were stolen from it. There was 
no allegation of fault in the defendant, and on this ground he 
demurred ; but he was held liable notwithstanding. The plain- 
tiff prayed for a capitis ad satisfaciendum. Enivet, J., replied, 
that this would not be right, since there was no tort supposed, 
and he was charged by the law, and not because of his fault ; it 
was like the case of suit against the hundred by one robbed 
within it; he ought not to be imprisoned. The plaintiff was 

1 See The Common Law, pp. 199, 200. 

» 11 H. 4, 45, pi. 8 ; 22 H. 6, 21. pi. 38 ; ib. 38, pi. 8. 

» 46 K 3, 19. 

* Often called " common marBhaL" 19 H. 6, 49, pi. 5. 

* 1 Harv M.S. Rep. 3a. 

• These were " country " carriers ; the term did not at first include 
carriers by water. 

' 41 Ass. 82. 
«33H.6, 1. pi. 3. 

• F. N. B. 94 d. 
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forced to be content with an elegit on his lands.' A few years 
later a smith was sued for *^ nailing '' the plaintiff's horse ; the 
defendant objected that it was not alleged vi et armis or malitiosef 
but the objection was oveiTuled, and it was held that the mere 
fact of nailing the horse showed a cause of action.' An action 
was brought against a sheriff for non-retui*n of a writ into court ; 
he answered that he gave the writ to bis coroner, who was rob- 
bed by one named in the exigent. He was held liable notwith- 
standing, Knivet, J. saying, '' What you allege was yonr own 
default, since the duty to guard was yours.'" 

In 1410, in an action against an innkeeper, Hankford, J. used 
similar language : ^'If he suffers one to lodge with him he answers 
for his goods; and he is bound to have deputies and servants 
under him, for well keeping: the inn daring his absence." * A 
noteworthy remark was Judge Paston's a few years later : " You 
do not allege that he is a common marshal to cure suck a horse ; 
and if not, though he killed your horse by his medicines, still 
you shall not have an action against him without a promise." ^ 
Soon after was decided the great case of the Marshal of the 
King's Bench.^ This was debt on a statute against the Marshal 
for an escape. The prisoner had been liberated by a mob ; the 
defendant was held liable. The reason was somewhat differently 
stated by two of the judges. Danby, J. said that the defendant 
was liable because he had his remedy over. Prisot, C.J. put the 
recovery on the ground of negligent guard. This case was fre- 
quently cited in actions against carriers; but not, I think, in 
actions against ordinary bailees before Southcote's Case. 

The earliest statement of the liability of a common carrier 
occurs, I think, in the Doctor and Student (1518), where it is 
aaid that, ** if a common carrier go by the ways that be danger- 
ous for robbing, or drive by night, or in other inconvenient time, 
and be robbed ; or if he overcharge a horse whereby he falleth 
into the water, or otherwise, so that the stuff is hurt or impaired ; 

' 42 E. 3, 11, pL 13 (1367). In 43 £. 3, 33, pi. 38, it was aUeged that a 
''marshal" had undertaken to cure a horse, but had proceeded so negli- 
gently that the horse died. The defendant was driven from a denial of 
the undertaking, and was obliged to traverse the defect of care. 

«46E. 3, 19, pi. 19(1371). 

Ml Ass. 254, pi. 12^1366). 

ni H.4, 45, pi. 18(1410). 

5 19 H. 6, 49 pi. 5 (1441). 

• 33 H. 6, 1, pi. 3 (1455). 
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that he shall stand charged for his misdemeanor." ^ In the time 
of Blizabeth, the hire paid to the carrier was alleged as the 
reason for his extraoixlinary liability.' Finally, in Morse v. 
Sine' the court ''agreed the master shall not answer for inevitable 
damage, nor the owners either without special undertaking ; 
when it 8 vis cui resisti nonpotesi ; but for robbery the usual num- 
ber to guide the ship must be inci*eased as the charge increaseth." 
Thus stood the law of earners and of others in a common 
employment down to the decision in Coggs v, Bernard.* Two or 
thi-ee things should be noted. First, carriers are on the same 
footing with many other persons in a common employment 
some bailees and some not, but all subjected to a similar liability, 
depending upon their common employment; and there is no 
evidence in the case of these persons of anything approaching a 
warranty against ail kinds of loss. The duty of the undertaker 
was to guard against some special kind of loss only. Thus the 

^ Doctor and Student, c. 38. A little later is found this curious case, 
DalL 8 (1553). " Note by Browne, J., and Portman, J., as clear law ; if a 
common carrier takes a pack of stuff from a man to carry it to D. and 
while in a common inn the pack is taken and stolen, the owner for this 
shall have an action against the innkeeper for the stuff and the carrier 
shall not ; for they are not the goods of the carrier, nor shall he be 
charged with them inasmuch as he was by law compellable to carry 
them ; and it is not like where one takes goods to carry generally, for if 
he be roblied, it shall be charged to the carrier for his general taking, to 
which he was not compellable, and so he shall have action over in res- 
pect of his liability." This is the only hint at a less liability of the com- 
mon carrier than of the private carrier. It is interesting to notice that 
it was regarded as the duty of the innkeeper, and not odf the carrier, to 
guard the goods in the inn. The duty is imposed by law for a purpose 
that purpose is served by putting the duty on the innkeeper here ; the 
law need not require a double service. 

' " It was held by all the Jostices in the Queen's Bench, that if a man 
bail certain cloths to a tailor to make a robe of them, who does so, and 
then it is stolen out of his shop, still he shall b > accountable for it ; the 
same is law of a carrier who has anything for his labor. But it is other- 
wise of him who has nothing for keeping it, but keeps it of his good wilL*' 
1 Harv. MS. Rep. 3a. To the same effect is Woodlife's Case, as reported 
in 1 Rolle's Abridgment, 2, as follows : '* If a man deliver goods to a com- 
mon carrier to carry, and the carrier is robbed of them, still he shall be 
charged with them, becaase he tiad hire fnr them, and so implicitiy took 
upon him the safe delivery of the goods ; and therefore he shall answer 
for the value of them if he be robbed." 

» 3 Keb. 135(1672). 

* Ld. Raym. 909 (1703). 
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gaoler warranted against a breaking of the gaol, but not against 
fire ; the smith warranted against pricking the horse ; the inn- 
keeper against theft^ but not against other sorts of injnry ; ^ the 
carrier against theft on the road, but probably not against theft 
at an inn. 

Secondly. — ^This is put on different grounds ; but all may be 
r6<Juced to two. On the one hand, it may be conceived that the 
defendant has undertaken to perform a certain act which he is 
therefore held to do ; either because the law forces him into the 
undertaking (as a hundred is forced to answer a robbery), or, as 
seems to have been in Judge Paston's mind, because there was 
some consent which took the place of a covenant. On the other 
hand, it may be conceived that the defendant has so invited the 
public to trust him that certain avoidable mischances should be 
charged to his negligence ; be ought to have guarded against 
them. "The duty to guard" is the sheriff's or the carrier's or 
the innkeeper's ; he is bound to have deputies for well keeping 
the inn ; it a mob breaks in he shall be charged for his negligent 
guard; the usual number must be increased as the charge 
increases ; if he go by the ways that be dangerous, or at an 
inconvenient time, he shall stand charged for his misdemeanor. 
It is to be remembered that during this time case on a super se 
assumpsit had this same doubtful aspect ; to use a modern phrase, 
it was even harder then than now to tell whether such an action 
sounded in contract or in tort. The test of payment for services 
is a loose and soon abandoned method of ascertaining whether 
the defendant was a private undertaker or in a common employ- 
ment.* 

Another thing important to notice is that all precedents of 
declarations against a carrier or an innkeeper allege negligence.' 
It is of course impossible to prove that this did not become a 
mere form before rather than after Lord Holt's time ; but it is on 
the whole probable that it originally had a necessary place. 

We have now brought the development of the law to the great 
case of Coggs v. Bernard.' This was an action against a gratui- 
tous carrier, and everything said by the coui*t about oommon 

^ Dawson v. Chamney, 5 Q. B. 164. 

* Woodlife's Case, Moore, 462, makes that clear, I think. Though both 
are paid, a distinction is drawn between factor and carrier. 

« Holmes, Common Law, 200. 

* 2 Ld. Raym. 909 (1703). 
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carriers was therefore obiter. Three of the judges did, however, 
treat the matter somewhat elaborately. Oould, J., put the lii^ 
bility squarely on the ground of negligence : *' The reason of the 
action is, the particular trust reposed in the defendant, to which 
he has concurred by his assumption, and in the executing which 
he has miscarried by his neglect. When a man undertakes 
specially to do such a thing, it is not hard to charge him for his 
neglect, because he had the goods committed to his custody upon 
those terms." Powys, J. " agreed upon the neglect." Powell, J. 
emphasized the other view, that " the gist of these actions is the 

undertaking The bailee in this case shall answer accidentB, 

as if the goods are stolen ; but not su^ch accidents and casualties 
as happen by the act of God, as fire, tempest, &c. So it is in 1 
Jones, 1*79 ; Palm. 548. For the bailee is not bound upon any 
undertaking against the act of God." Holt, C.J. seized the 
occasion to give a long disquisition upon the law of bailments. 
In the course of it he said that common carriers are bound '' to 
carry goods against all events but acts of God and of the enemies 
of the King. For though the force be never so great, as if an 
irresistible multitude of people should rob him, nevertheless he 
is chargeable." And the reason is, that othei-wise they "might 
have an opportunity of undoing all peroons that had any dealingn 
with them, by combining with thieves," &g. 

Was this the starting point of the modern law of carriera ? It 
seems to be a departure from the previous law as I have stated 
it. but how far departing depends upon what was meant by act 
of God. Powell appears to include accidental fire, and cites a 
case where the death by disease of a horse bailed was held an 
excuse. Lord Holt does not explain the term ; but hi^ reasoning 
is directed entirely to loss by robbery. That " act of God" did 
not mean the same thing to him and to us is made probable by 
the language of Sir William Jones,* whose work on Bailments 
follows Loi*d Holt's suggestions closely. After stating Lord 
Holt's rule as to common carriers, he adds that the carrier *'is 
regularly answerable for neglect, but not, regularly, for damai^e 
occasioned by the attacks of ruffians any more than for hostile 
violence or unavoidable misfortune," but that policy makes it 
" necessary to except from this rule the case of robbery." As to 
act of God, '' it might be more proper, as well as more decent, to 
substitute in its place inevitable accident," since that would be a 



) bailments, pp. 103 ct set^. 
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more '^ popular and perapicaous " term. He cites the case of 
Dale V, Hall,^ which appeared to have helcl the carrier liable 
though not negligent ; but explains that the true reason was not 
mentioned by the repoi*ter, for there was negligence. Mach the 
same statement of the law of carriers is made by Buller in his 
Nisi Prius.' It would seem, then, that the change in the law 
which we should ascnbe to Loi*d Holt was one rather in the form 
of statement than in substance ; but the new form naturally led, 
in the fulness of time, to change in substance. 

In the fulness of time came Lord Mansfield, and the change in 
substance was made. In Forward v, Pittard,* we have squarely 
presented for the first time a loss of goods by the carrier by pure 
accident absolutely without negligence, — by an accidental fire 
for which the carrier was not in any way responsible. Counsel 
for the plaintiff relied on the language of Loi*d Holt. Borough, 
ibr the defendant, presented a masterly argument, in which the 
precedents were examined ; the gist of his contention was, that a 
carrier should be hold only for his own default. Lord Mansfield, 
unmoved by this flood of learning, held the carrier liable ; and he 
uttered these portentous words : ''A carrier is in the nature of an 
insurer." 

From that time a carrier has been an insurer without the 
rights of an insurer. — Joseph H. BeaU^ in '* Harvard Law Review" 



THE NEWLY APPOINTED MASTER OF THE 
ROLLS, 
The Queen has been pleased to approve the appointment of 
the Bight Lion. Lord Justice Lindley to be Master of the Rolls, 
in the place of Lord Bsher, resigned. Sir Nathaniel Lindley is 
the only son of the late Dr. John Edward Lindley, F.R.S., who 
was Professor of Botany at Univei*sity College, London, where 
the new Master of the Bolls was educated. He is sixty- nine 
yeara of age, having been born at Acton Green in 1828. The 
period of his active connection with the law is only three years 
short of half a century; he was called to the Bar at the Middle 
Temple in 1850. It was as an author that he laid the foundations 
of his success at the Bar. His treatise on '' The Law of Partner- 
ship," which immediately obtained a large measure of success, 

» X Wils. 281. '' " ~^ 

' Page 69 (1771), 
» 1 T. R. 2? (1785), 
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has become, through the merits of successive editions, a legal 
classic, while his "Study of Jurispinidenco" gave early promise of 
that wide legal learning which has distinguished Sir Nathaniel 
Lindley on the Bench. The honour of silk was conferred upon 
him in 1872, and he at once obtained a leading position in Vice- 
Chancellor Hall's Goui*t, where his chief opponent wa^ Mr. 
Dickinson, Q.C. His appointment as a Queen's Counsel was 
followed within an exceptionally short period by his appointment 
as a judge. This was in 1875, when it was thought that equity 
and common law had been so fused by the Judicature Act that 
Chancery judges could be chosen to preside in common law 
Courts. The appointment of Mr. Lindley to the Common Pleas 
proved an unqualified success, but other equity lawyei*s showed 
themselves to be less adapted to the work of the common law 
Courts, and the fusion that was predicted so confidently now 
seems farther off than ever. Sir Nathaniel Lindley was cieated 
a serjeant-at-law before he became a judge of the Common 
Pleas. Within a few months of his appointment he became, 
owing to the operation of the Judicature Act, a judge of the 
Common Pleas Division of the High Court of Justice, and in 
1879 he became a judge of the Queen's Bench Division. He wa^ 
promoted to the Court of Appeal in 1881, and since the retire- 
ment of LoihI Justice Cotton he has been the presiding member 
of Appeal Court II. As chairman of the Council of Legal Edu- 
cation — an office he held for four years — he proved the deep 
interest he takes in the welfare of the profession of which he is 
so distinguished and esteemed a member. — Lauo Journal. 



GENERAL NOTES. 

Solicitor and Client. — It is settled law that a solicitor has 
an implied authority to compromise an action in which he is 
retained for one of the parties. P>en when the t-ettlenieut has 
been made in violation of the client's prohibition, it has been helii 
that the latter is bound, provided that the other party has acted 
bona fide and without notice of such prohibition, though, of course, 
the solicitor is in such cases liable to the client for his breach ot 
duty. As regards the power of a solicitor to settle a claim before 
the issue of a writ which he is retained to prosecute, there has 
hitherto been little authority. The only reported case bearing 
directly on the point socms to bo Duffy v. Hanson, in L.'l. 
(N.S.) 332, in which Mr. Justice Willes ruled at Nisi Frius that 
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a compromise entered into before the issue of a writ by an 
attorney's clerk was not binding on the client. The Court of 
Appeal has just held 'that the same rale applies where a solicitor 
before action brought accepted a small sum in discharge of his 
client's claim without the latter's sanction. Why the issue of a 
writ should make a difference in the authority of the solicitor is 
by no means obvious. It is, however, unsatisfactory that a client 
should ever be bound by a compromise made without his know- 
ledge or approval, and for this reason the decision of the court 
is a welcome one. — Law Journal {London). 

The Law of Bvidencb. — We recommend to the attention of 
the opponents of the Criminal Evidence Bill a case heard before 
Mr. Alderman Davies at the Guildhall Police Court on October 19. . 
A wife was charged with the forgery of her husband's indorse- 
ment on a bill of exchange. The husband was not a competent 
witness either to allege or deny the genuineness of the indorse- 
ment, or the authority of the wife to make it for him. This state 
of the law may on the one hand enable a husband or wife with 
impunity to forge the name of the other ; or on the other hand 
may subject an innocent husband or wife to a suspicion, which 
cannot be dispelled by sworn evidence, of having committed such 
an offence. — 76. 

Novel Action of Damages. — A case of almost novel impres- 
sion has . recently been decided in North Carolina. The hold- 
ing is that the sale of laudanum as a beverage to a married 
woman, knowing that it is injuring her mentally and physically, 
and causing loss to her husbaud, when continued after his 
repeated warnings and protests, subjects the seller to a right of 
action in favour of the husband. This is founded on an old 
decision in the Supreme Court of Now York, and these ai'e the 
only cases of the kind on record. The doctrine apparently 
ignores the free moral agency of the wife, but it may be support- 
able on the same ground that warrants an action of damages for 
seduction of the wife. Some stress was laid in argument on the 
novelty of the cause of action, but the Court wisely gave no heed 
to it. The novelty of the action certainly is no greater than 
that of a very recent one in New York, in which a man who, in 
the belief that a woman was virtuous, was induced to marry her 
by the false representations of a third person by whom she was 
then pregnant, was allowed to recover damages fron^ the Jatte(* 
un the ground of loss of society, 
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CURRENT TOPICS. 

PromotioiiB have been rather in order of late years, in 
filling the higher positions on the English bench. Every 
member of the present Court of Appeal, except Lord Justice 
Bigby, has served as a judge of first instance before being 
elevated to the appeal bench. Out of twenty-eight Lords 
Justices since 1865, eighteen were promoted from lower 
courts. This system has the advantage of giving a safer 
field for the selection of those who have shown the high- 
est judicial qualifications, but per se the system of promo- 
tion of judges has considerable drawbacks. 



The name of Mr. Arthur Q-lobensky, Q. C., has been 
mentioned in the press in connection with the proposed 
addition to the bench of the Circuit Court in Montreal. 
Mr. G-lobensky's eminent qualifications for the position 
cannot be doubted, and if the honor should fall to him 
the appointment would be extremely satisfactory both to 
his present confrires and to the public generally. 



Even judges in these days seem to be affected by the 
desire to '* break the record." Mr. Justice Field, of the 
United States Supreme Court, is said to have retained his 
seat some years longer than he otherwise would, because 
he wished to surpass Chief Justice Marshall in length of 
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serdce. He hajs now been on the Supreme Bench 34 
years and seven months, whereas Chief Justice Marshall's 
term was 84 years and five months. Mr. Justice Field is 
to retire on 1st December. 



The regents of the University of the State of New York 
have published, as bulletin 88, a compilation of all the 
laws, ordinances and by-laws pertaining to higher 
education in that state. It includes not only the Uni- 
versity law, but also the educational articles from the 
constitution and the various statutes governing profes- 
sional education and licenses to practise, and other allied 
matters. Its practical utility is increased by annotations 
and cross-references and by a very full index. Lawyers 
or others interested may obtain copies from the regents' 
office, post free, for 15 cents for the 108 pages. 



The proposal that judges in the Courts of the United 
States shall wear gowns is not welcome in some quarters. 
Here are a few curious specimens of the arguments urged 
against the gown by legal journals. Says one:— "The 
rapid strides of civilization have done away with many 
useful customs, but there never was any use for a gown to 
be worn by a judge of any court. The uncivilized man 
might be excused for bedecking his body with ram's 
horns, buffalo tails, etc., but for a judiciary of an enlight- 
ened country, in this century, to be wrapped up in a 
gown— never ! . . . . With as much reason, wrap a horse 
blanket around the country peace justice, when he sits in 
judgment on a $2 claim, as to robe the judges of our courts 
in black gowns during their sittings in court." Another 
contemporary is arithmetical and economical. " Gowns," 
he says, "cannot aid a court in the administration of justice; 
they are not only inconvenient but a tax upon the time 
of the judges. It is perhaps not too much to say that ten 
minutes to gown and ten minutes to ungown would not 
be an unreasonable time. If the court were in session 
260 days in the year, there beingsevenjudges, this would 
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be equivalent to the time of one judge, 583 hours spent in 
gowning and ungowning, or seventy-two days of eight 
hours each. Would not these seventy-two days of a judge's 
time be better spent in writing opinions than in gowning 
and ungowning?" The notion that a judge's whole time 
must necessarily be devoted to hearing and deciding cases 
is a mistaken one. The time spent by a judge in putting 
on or off a gown is no more wasted than the time spent 
in shaving, or in getting his hair cut. It does not take a 
single minute in the year from his sittings in court. 



MARRIAGE— WIFE'S CONCEALMENT OF PREG- 
NANCY AT TIME OF MARRIAGE. 

Sir Francis Jeune, president of the English Probate, Divorce 
and Admiralty Divinion, gave judgment on the 5th June, 1897, in 
the case of Moss v. Moss. This was a suit in which the husband 
Bought for a decree of nullity on the gi*ound of the wife's fraud 
in concealing from him the fact that she was enceinte by another 
man at the date of the marriage. The suit was undefended, but, 
at the suggestion of the president, the attorney-general instructed 
the Queen's proctor to argue the case against the petitioner. 
The case was argued on May 20th last, and was fully reported in 
The Times on May 2l8t. 

Judgment was then reserved, and on June 5th, 1897, the presi- 
dent delivered the following considered judgment : — 

In this case the petitioner seeks to have his marriage with the 
respondent declared null and void, on the ground that, without 
his knowledge in fact, and without any neglect on his part to 
make himself acquainted with the truth, his wife was pregnant 
by another man at the time of his marriage with her. I find 
tlrat these allegations of fact were proved. It was also stated 
that the connection of the respondent with the father of her 
child was incestuous. The proof of this was not made complete. 
I do not know whether it could have been ; but the allegation 
was admitted to bo immaterial for the purposes of the present 
case. Had the connection been with a relative, within the for- 
bidden degrees, of the petitioner, there is high authority for 
saying that the marriage would have been incestuous and void. 
On these facts, the argument before me was that there w;as fraud 
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by the wife in regard to the essentials of marriage, and that, 
therefore, the marriage was null and void. It would perhaps be 
sufficient for me to say that for this proposition no authority in 
the English law can be found, and it would be impossible for this 
court, at the present day, to give assent to a principle of such 
importance, and so far-reaching, without the sanction of pre- 
cedent. The absence of English authority was, indeed, almost, 
if not quite, admitted on behalf of the petitioner, and the argu- 
ment in his favor was mainly based on the reasoning in decisions 
of some of the American courts. But the case was argued by 
Mr. Deane with so much earnestness and ability that I feel 
bound to state my view of the English authorities to which he 
referred, and to indicate the difference, as I conceive it to exist, 
between the law as understood in England and that laid down in 
certain States of America on the point in question. 

In the case of Swift v. Kelly^ 3 Enapp, 267, 203, decided in 
1835, the Judicial Committee of the Privy Council, Lord Brough- 
am, Baron Parke and Yice-Chancellor Shadwell being members 
of the board, expressed its opinion in the following terms : *' It 
should seem, indeed, to be the general law of all countries, as it 
certainly is of England, that unless there be some positive pro- 
vision of statute law, requiring certain things to be done in a 
specified manner, no marriage shall be held void merely upon 
proof that it had been contracted upon false representations, and 
that but for such contrivances consent never would have been 
obtained. Unless the party imposed upon had been deceived as 
to the person, and thus has given no consent at all, there is no . 
degree of deception which can avail to set aside a contract of 
marriage knowingly made." It is not necessary to inquire how 
far the law of other countries may be supposed at that time to 
have been the same as that of this country; but I think that the 
above words do represent with substantial accuracy the law 
of England. While habitually speaking of marriage as a 
contract, English lawyers have never been misled by an 
imperfect analogy into regarding it as a mere contract, or into 
investing it with all the qualities and conditions of ordinary 
civil contracts. They have expressed their sense of its dis- 
tinctive character in different language, but always to the same 
effect. Loi-d Stowell said that it was both a civil contract and a 
religious vow {Tvimer v. Meyers^ 1 Consist. 414), referring, no 
doubt, mainly to the incapacity of the contracting parties to dis- 
solve it. Dr. Lushington spoke of it as more than a civil con- 



THE LSaAL KBW8. 841 

tract: Mills v. Chilton, 1 Bob. 684. Lord Hannen said: '' Very 
many aeriooB difficalties arise if marriage be regai-ded only in 
the light of a contract. It is, indeed, baaed on contract of the 
parties, bat it is astatns arising oat of a contract.** Sottomayer 
V. DeBorros, 6P.D. 94. 

The late President Sir Charles Batt said, in the case of Andrew 
V. Boss, 14 P.D. 15, that '< the principles prevailing in regard to 
contract of marriage differ fi-om those prevailing in all other 
contracts known to the law.'' It is not necessary to enamerate 
all those differences. The most striking of them are familiar. 
The parties who contract a marriage cannot at their will dissolve 
it. Excepting for the moment such fraudulent concealment or 
misrepresentation as is alleged in the present case, no fraudulent 
concealment or misrepresentation enables the defVauded party 
who has consented to it to rescind it. Incapacity to consent 
arising from mental weakness is a fatal objection, not only if 
urged by or on behalf of the person unable to consent, but if put 
forward by the capable party to the contract: See Hunter v. 
Bdney, 10 P.D. 98; Durham v. Durham, ibid, p. 80. Again, if 
both parties to the contract knowingly and wilfully marry with- 
out compliance with the law as to publication of banns, either 
can have the marriage declared null: Andrews v. Ross, 14 P.D. 
15 — a state of the law which drew from the late president the 
obsei-vauon above quoted. I do not mean that, regarding mar- 
riage as a contract, explanations more or less far-fetched might 
not be given of these peculiarities, in order to force the law of 
marriage into line with the law of ordinary civil contract, but 
English courts have not resorted to these expedients, and while 
not taking a pedantic objection to the use of the term contract as 
applied to marriage, they have been content to recognize char- 
acteristic peculiarities in the nature and incidents of the marriage 
contract. 

The result is that the English law of the validity of marriage 
is clearly defined. There must be the voluntary consent of both 
parties. There must be compliance with the legal requirements 
of publication and solemnization, so far as the law deems it 
essential. There must not be incapacity in the parties to marry, 
either as respects age and physical incapacity, or as respects 
relationship by blood or marriage. Failure in these respects, but 
I believe in no others (I omit reference to the peculiar statutory 
position of the descendants of George II.), renders the marriage 
void or voidable. It has been repeatedly laid down that a mar- 
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riage may be declared null on the ground of fraad or duress. 
But, on examination, it will be foand that this is only a way of 
amplifying the proposition long ago laid down (Fulfard's Cose, 
Ch. 482, 488, 493) that the voluntary consent of the parties is 
required. In the case of duress with regard to the marriage 
contract, as with regard to any other, it is obvious that there is 
an absence of a consenting will. But when in English law fraud 
is spoken of as a ground for avoiding a marriage, this does not 
include such fraud as induces a consent, but is limited to such 
fraud as procures the appearance without the reality of consent. 
The simplest instance of such fraud is personation, or such a case 
as that supposed by Lord Ellenborough in Eeg. v. Burton-on- Trent, 
3 M. & S. 537, or a man assuming a name to conceal himself from 
the person to whom he is to be married. In Portsmouth v. Ports- 
mouth, 1 Hagg. Bccl. Bep. 355, and Harrod v. ffarrod, 1 E. & 
J. 4, the fraud consisted in taking advantage of a mind not abso- 
lutely insane, but weak, to induce in the one case a man, in the 
other a woman, to enter into a contract which (to use the phrase 
of Vice-Chancellor Wood in the latter cane) he or she did not 
understand. Browning v. Means, 2 Phill. 69, and Wilkinson v. 
Wilkinson, 4 N. of C. 295, are other cases of the same kind. 

In all these, and I believe in every case where fraud has been 
held to be the ground for declaring a marriage null, it has been 
such fraud as has procured the form without the substance of 
agreement, and in which the marriage ha.s been annulled, not 
because of the presence of fraud, but because of the absence of 
consent. This is illustrated by the imaginary case suggested by 
Loi-d Campbell in Beg. v. Mills, 10 CI. & F. 534, 735, of a mock 
marriage in a masquerade where the kind of result which fraud 
might have produced would be produced by mistake. In such 
an instance there would be no fraud, but for want of real consent 
the marriage would be declared void. But when there is no con- 
sent, no fraud inducing that consent is immaterial. Lord Stowell 
has at least three times expressed this in the most emphatic 
language. In Wakefield v. Mackay^ 1 Phil. 134, 137, that learned 
judge said — " Error about the family or fortune of the individual 
though procured by disingenuous representations does not at all 
affect the validity of the marriage ; " in Ewing v. Wheatley, 2 
Consist. 183 — ** It is perfectly established that no disparity of 
fortune, or mistake as to the qualities of the person will impeach 
the vinculum of marriage," and in Sullivan v. Sullivan, 2 Consist. 
248^" The strongest case you could imagine of the most deliber- 
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ate plot, leading to a marriage, the most unseemly in all dis- 
proportions of rank, of fortune, of habits of life, even of age 
itself, would not enable the court to release him from claims 
which, though forged by others, he has riveted on himself. If 
he is capable of consent and has consented, the law does not ask 
how the consent has been induced.*' The only authorities which 
were before me, refei*red to as in any degree inconsistent with 
these views, are the case of Hiss Turner's Marriage 'Act, and a 
dictum of the late president in Scott v. Sebright^ 12 P.D. 21; 
neither of these deals with such facts as are relied on in the 
present case, and this case I put forward, at most, as sanctioning 
a somewhat wider application of this doctrine of fraud as a 
ground for annulling marriage than the above authorities indi- 
cate. In the case of Miss Turner the marriage was annulled by. 
act of Parliament. 

It is not possible to say exactly on what ground the votes of 
the legislators were given ; but it is suggested that the marriage 
was brought about, as indeed it was, by conduct into which fraud 
largely entered. It might be sufficient to say of this decision 
that, as was pointed out in Templetan v. Tyree, 2 P. & D. 420, it 
was an aot of the Legislature, not necessarily, therefore, pro- 
ceeding on the principles of the Ecclesiastical Courts which, in 
nullity cases, are the guide of this tribunal. It is also to be 
remarked that, in fact, the case was never brought before the 
Ecclesiastical Court, though, no doubt, the omission to do so was 
e3q)lained by Lord Eldon in the House of Lords and Mr. Peel in 
the House of Commons to have been caused by this impossibility 
of placing the evidence of Miss Turner, as a party, before the 
Ecclesiastical Courts; Hansard, vol. 17, pp. 78*7, 1134. But a 
stronger observation, I think, is that duress is distinctly alleged 
in the petition (House of Loixis Journal, vol. 59, p. 308), and 
that the evidence in the case clearly proved that not only by 
fraudulent misrepresentations of fact but by duress of threats, 
such apparent consent as wan given was extorted from the victim 
of this treatment. In Scott v. Sebright, 12 P.D. 21, 23, the late 
president said — •* The courts of law have always refused to recog- 
nize as binding contracts to which the consent of either party 
has been obtained by fi*aud or duress, and the validity of a con- 
tract of marriage must be tested and determined in precisely the 
same manner as that of any other contract." Standing by them- 
selves, these words may appear capable of a wider effect than 
any other English authority of which 1 am aware would warrant. 



S44 THE LEGAL NEWS. 

But read in oonneotioQ with the facts before the ooort, which 
showed a case of deception and force acting on a weakened mind, 
they do not appear to me to go further than to lay down that 
in the case of marriage, as in that of other contracts, fraud and 
duress may be so employed as to render an apparent consent in 
truth no consent at all. 

The principles thus long and uniformly asserted by the English 
courts, and the very fact that the point has never been raised, 
appear to me to be so conclusive on the present question that, 
even if it could be shown that authority to the contrary could be 
found in the canon law, I should say that that authority has not 
been accepted in this country. But as a fact I think that the 
principles above indicated may be traced back to the canon law. 
The canon law clearly refuses to allow a marriage to be declared 
null on the ground of previous unchastity of the wife, and it goes 
for to declare that the only fraud which vitiates marriage is that 
which goes to the consent. Ayliffe in his '' Parergon " (p. 361} 
says : '' Matrimony ought to bo contracted with the utmost free- 
dom and liberty of consent imaginable, without fear of any per- 
son whatsoever ; for matrimony contracted through any menace 
or impression of fear is null and void ipso jure; * * * for 
marriages contracted against the will of either of the parties are 
usually attended with very bad and dismal consequences. * * * 
I have just now obsei*ved that the principal thing required to a 
legal marriage is the consent of the parties contracting, which is 
sufficient alone to establish such a marriage. And though there 
is nothing more contrary to consent than error, yet every error 
does not exclude consent, wherefore I shall here consider what 
kind of error it is, according to the canon law, that hinders or 
impeaches a matrimonial consent and renders it null and void ab 
initio. Now there are four species of error which are hereunto 
referred. The first is styled error personce^ as when I have 
thoughts of marrying Ursula, yet by my mistake of the person I 
have married Isabella. For an error of this kind is not only an 
impediment to a marriage contract, but it even dissolves the 
contract itself, through a defect of consent in the person con- 
tracting it. For deceit is oftentimes wont to intervene in this 
case, which ought not to be of any advantage to the person 
deceiving another. A second species is styled an error of con- 
dition ; as when I think to marry a free woman, and through a 
mistake I have conti-acted wedlock with a bondwoman, and so 
vice versOf for by the canon law such an error is an impediment 
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to a matrimonial contract. But as there is now no ench thing 
among Christians as persons that are troly bondmen or bond- 
women (this kind of bondage or sei^vitnde being now abolished 
among tis by the advantage of the Christian religion) I shall not 
long insist on this head. But if a freedman married a bondwoman, 
knowing her to be such, the church did not dissolve such a mar- 
riage. And thus we read that the marriage between Abraham 
and Agar the handmaid was a true and valid mai-riage. The 
third species is what we call error fartuncBj and is when I think to 
marry a rich wife and in truth have contracted matrimony with 
a poor one. But this error does not, even by the canon law, dis- 
solve a marriage contract made simply and without any condition 
subsisting. But it is otherwise by that law if I have contracted 
with a person to marry her upon condition that she is woi*th so 
many thousand pounds, and the condition is not made good. 
The last species is styled an error of quality — vui., when a per- 
son is mistaken in respect of the other's quality, with whom he 
or she conti*acts. As when a man marries Berta, believing her 
to be a chaste virgin, or of a noble family and the like, and after- 
wards finds her to be a person deflowered or of a mean parent- 
age. But according to the common opinion of the doctors this 
does not render the marriage invalid ; because matrimony cele- 
brated under such kind of error, in point of consent, is deemed to 
be simply voluntary as to the nature and substance of it, though 
in respect of the accidents it is not voluntary." 

While the above is, as I believe, the correct view of the English 
law, there is no doubt, not only that the law of other countries 
is not the sa,me on the point in question, but also that in America 
the difference has been arrived at by arguments which proceed 
on principles embodied in the English law. It is not, of course, 
necessary to examine in any detail the positive enactments of 
any other country nor the law of any countiy whose system of 
jurisprudence is not the same as our own. The law of the Civil 
Code of Finance, the German Protestant Ecclesiastical law, the 
Prussian, Austrian, and Italian Codes will be found collected in 
Fraser on Husband and Wife, accoixiing to the law of Scotland 
(vol. 1, p. 452). It is, however, curious to observe how the 
tribunals of some of these countries have deduced from the prin- 
ciple of nullity of marriage on account of error in the person 
(which English law treats only as a question of identity) the 
conclusion that concealed pregnancy, or even loss of virginity, 
vitiate marriage. 
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Thus, a French court, applying the language of the Oode, erreur 
dans la peramne to the case of erreur sur la peraonne morale, has 
held a marriage void on account of concealed pregnancy, a view 
rejected by the commission which prepared the Italian Code, and 
a Prussian tribunal appears by a similar interpretation of similar 
(perhaps somewhat wider) words in their Code to have included 
the case of unchastity. There is a remarkable decision on the 
Roman-Butch law in the Supreme Court of the Cape of Qood 
Hope, to which Mr. Deane referred me Horak v. Horah, Searle, 
Vol. 3, 389). The facts there were the same as those in the 
present case, and the court held the marriage void, following, it 
would seem, the authority of Yoet against what Yoet admits to be 
the authority, though he disputes the reasoning, of the canon 
law. I will only point out that the learned judges feel compelled 
to repudiate the length to which Voet carries his argument — 
namely, the annulment of marriage on the ground of unchastity 
alone, and the language of their judgment recognizes what diffi- 
cult questions their decision i*aises and leaves for future solution. 
Although, however, the question of annulment of marriage by 
reason of concealed unchastity has been discussed by Scotch text 
writers, one authority only, Bauhton, appears to have given in 
his adhesion to the doctrine of Yoet as regards ante-nuptial 
incontinence in a wife, but he courageously overcomes the 
objection of parity between the sexes by remarking, " A breach 
of chastity in a man befoi'e marriage is not so heinous or scan- 
dalous as in a woman ; nor is there a presumption that the woman 
would have refused the man on that ground, though she had 
known it." Lord Stair, on the other hand, has laid down, *' If 
one married Sempronia supposing her to be a virgin, rich as well 
nurtured, which were the inductives to his consent, though he be 
mistaken therein, seeing it is not in the substantials, the contract 
is valid." See Fraser l. 451. There is no decision, so far as I am 
aware, of any Scotch tribunal annulling a marriage on the 
ground either of concealed unchastity or concealed pregnancy, 
nor has any distinction between the two ever been suggested. 

Tbe decisions in the American courts on which the learned 
counsel for tbe petitioner places his main reliance do no doubt 
cover the present case; and the more important of them are, I 
think, decisions professing to be based on the same principles as 
we recognize. Speaking with all respect, these courts have, in 
my opinion, introduced a novelty into the law common to the 
two countries, and have broken in on the principle that the only 
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fraud which annuls a marriage i» that which renders the mind of 
one of the pai*tie8 not a traly consenting mind. They repudiate 
equally with English tribunals the idea that any other fraudulent 
representation vitiates a marriage, but they lay down that there 
is one fraudulent represenuktion, or fraudulent concealment, 
which renders a marriage void, and that is the representation or 
concealment by which a woman induces one man to marry her 
when she is pregnant by another. The leading decision to this 
effect was given by the Supreme Court of Massachusetts in 1861, 
Beynolds v. Reynolds^ 3 Allan, 605, a case decided on demurrer. 
It is not quite clear whether the chief justice by whom the case 
was decided conceived himself to be deciding according to the 
principle of the ecclesiastical law of England, because he was 
acting under a statute of the State, (Stat. 1855, C. 27, re-enacted 
by Gen. Stats., C. 107, section 4), which authorized a decree of 
nullity, '' when a marriage is supposed to be void or the validity 
thereof is doubted either for fraud or any other legal cause," 
and he stated that '^ this statute was founded on the assumption 
that a marriage into which one of the parties was induced to 
enter through the fraud and deception of the other is null and 
void, and like other contracts, may be annulled and set aside by 
the defrauded party." The learned and eminent American text 
writer, Mr. Bishop, however, conbiders that this statute was 
" merely jurisdictional '* (Bishop on Marriage, Ed. 1891, Vol. 1, 
485),and I think,therefore,that it may be assumed that this enact- 
ment was not considered to enlarge the law. The argument of 
the chief justice, as 1 understand it, is that fiaud vitiates a mar- 
riage just as it does other contracts, but that the fraud must be 
" in the essentialia of the marriage relation,'' and that the fraud 
of a woman in concealing her pregnancy by a man other than 
her intended husband at the time of her marriage is such a fraud. 
It is, he considered, a fraud in the essentialia of marriage for two 
reasons — first, because a child may be born, which, according to 
the presumption of law, will be the husband's, though not really 
his; and, secondly, because the woman, at the time of marriage, 
is incapable of bearing a child to her husband. 

The departure, as 1 venture respectfully to think, from the law 
of England consists not only in extending the analogy between 
the law of marriage and the law of other contracts, but more 
especially in declaring a circumstance to be of the essence of 
maniage which the English law does not so hold. According to 
English law, as I have above said, the only material circum- 
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stance by operating on which fraud vitiates a marriage is the 
reality of consent. The law of Massachusetts appears to me to 
add another, not, indeed, the want of chastity in the wife, but 
such want of chastity as results in pregnancy at the time of the 
marriage. But are the grounds on which this circumstance is 
singled out sufficient? The most effective criticism of them 
appears to me to be supplied by the writer, Mr. Bishop, whom I 
have above mentioned. He analyzes the judgment in Reynolds v. 
Reynolds with great minuteness, and with regard to both the 
points above mentioned he gives what appeara to me to be con- 
clusive answers. He points out, as to the prosumption of pater- 
nity, that a man who has evidence to prove the marriage void 
can prove the child not to be his. It may be added that the 
birth of the child after makes but little difference, according to 
English law, in the pecuniary liability of the husband, as 4 and 
5 Will. lY., c, 76, section 57, throws on him, at least during his 
wife's life, the maintenance of her illegitimate children whenever 
born. As to the incapacity of the woman at the time to become 
pregnant by her husband, he replies that such incapacity 
(unlike the sexual incapacity for which the courts annul mai*- 
riages) is tempoi*ary only. He is of opinion, therefore, that the 
reasoning, when looked at in all its parts, is unsatisfactory. In 
this opinion I respectfully agree. 

It appears to me impossible to say that it is immaterial that a 
wife has been unchaste and immaterial that she has become 
pregnant by that unchastity, but it is material if such pregnancy 
continues till the marriage. I could understand a broad pnn- 
ciple that unchastity before marriage should vitiate the con- 
tract, as some States of America have, I believe, enacted that it 
shall, on the ground that a man believes he is making a pure 
woman his wife. But that is assuredly not the law of England, 
and unless there is to be one law for a man and another for a 
woman it is impossible to suppose it ever could be. But I do 
not understand why the accidental circumstances — first, of mis- 
conduct resulting in pregnancy, and, secondly, of that pregnancy 
continuing to the marriage — should constitute the momentous 
difference between a valid and invalid marriage. I think I 
ought, in fairness, to add that, although Mr. Bishop disapproves 
the judgment of the court of Massachusetts when looked at in its 
parts, he nevertheless approves of it as a whole. '^ Though the 
reasoning," he says (494), when thus examined, step by step, 
'' appears inadequate, few in our American pi-ofession will reject 
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its coDclasion. The true view plainly is that here is a cord of 
several strands, no one of which has any strength to sustain the 
result when put upon it alone, but duly combined they do 
sustain it. The effect of combination pervades equally the law of 
nature and the law of the land. In the latter it is frequently 
manifest, for example, in conspiracy, both civil and criminal, 
and it is manifest in every part of the law where there is 
occasion for its presence." I will only say that metaphor and 
analogy in legal reasoning are apt to be dangerous giudes. The 
above decision was followed, though under special statutes, in the 
cases of Morris v. Morris^ Wright, 630 ; Ritter v. Ritter, 5 Black- 
ford, 81, and Carris v. Carris, 9 C. E. Green, 616. 

Some of the American courts have, however, felt bound to 
limit the application of the principle that concealed pregnancy 
at the time of marriage vitiates it. In Scroggins v. ScrogginSy 3 
Dev. 535, the husband would not swear that he believed his wife 
chaste at the time of the marriage. Both parties were white. After 
marriage a mulatto child was born. The marriage was, how- 
ever, held to be valid on the ground, it would appear, that the 
husband should have detected his wife's condition. In a later 
case, Scott v. Schufelt^ 5 Paige, 43, it appears to have been sug- 
gested as the reason for this decision that the woman could not 
be proved to have deceived her husband, as she might not, at the 
time of maiTiage have known whether he or the negro was the 
father. In Crehore v. Orehore, 1 Brown, Mass. 330, and in Foss v. 
FosSf 12 Allen, 26, the wife was pregnant at marriage by a man 
other than her husband, but the husband had been guilty of ante- 
nuptial incontinence with her, and it was held that he was '* put 
on his guard " or " put on inquiry," and so a decree in his favor 
was refused. On the other hand, in a case in California, Baker 
V. Baker, 13 Cal. 81, it would appear that the decision in Scrog- 
gins V. Scroggins was disapproved of I refer to these cases 
chiefly to show that it has been felt that even the comparatively 
narrow principle that a marriage is voidable by pregnancy of 
the wife at the time of it by a man other than her husband must 
receive still further limitations. I venture to think that such 
limitations could not stop at the point indicated by the above 
decisions. What would be said if the husband did not become 
aware of his wife's pregnancy at marriage for a long time after 
it, and perhaps after the birth of the legitimate children, as well 
might happen if a sailor left his wife for a voyage soon after 
marriage, and before his return there was a miscaniage or the 
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child died ? Could he many years after annul the marriage ? 
It Ib difficult to see why not if he had no means previoasly of dis- 
covering the truth. Could he bastardize his children ? It is also 
difficult to see why not, unless some further refinement be intro- 
duced into the law. 

My belief is that to assent to the proposition for which the 
petitioner contends would be to introduce into a law which now 
is, and beyond question should be, and be believed to be, certain, 
a new principle not resting on any sound basis, and develop as it 
must in several directions, sure to give rise to many doubts and 
much confusion. To show that this apprehension is not vision- 
ary, I venture to quote the experience of the American text- 
writer to whom I have already referred, expressed in the last 
edition of his work : Bishop, Vol. I, 452. Speaking of the sub- 
ject of fraud in relation to marriage, he writes : ** Such judicial 
utterances upon it as we have are largely conflicting, and other- 
wise muddled. So that, should an author discussing present all 
those views, and those only, which have occurred to the judges 
and found embodiment in their utterances, he would lead his 
readers into a labjri'inth of contradictory and chaotic things, out 
of which the practitioner could not readily discover a path." I 
hope that I may be pai*doned for declining to take a step which, 
apparently, leads to such consequences. I have to express my 
acknowledgments to the learned counsel on both sides for the 
great aid which their researches have afforded to me. I am 
sorry for the undeserved misfortune of the petitioner, but the 
petition must be dismissed. 



RETIREMENT OF THE MASTER OF TEE ROLLS. 

Lord Esher*s long judicial career, says the London Law Journal^ 
has at length closed. He will be seen at least no (nore in that 
branch of the Court of Appeal over which as Master of the Bolls 
he has presided with so much vigour and geniality, though we 
may hope that he will still lend his experience to the Privy 
Council and the House of Lords. At such an event there will be 
but one sentiment — that of sincere and widespread regret; for his 
retirement removes from the Bench a great judge, whose unique 
personality it will be impossible to replace. These are the days 
of specialists. We have the company lawyer, the Admiralty 
lawyer, the commercial lawyer, the bankruptcy lawyer; Lord 
Esher was all these and more in one. He knew Admiralty law 
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a8 well ae any expert practitioner in Mr. Justice Barnes* Court ; 
ae a commercia] lawyer he hardly had a rival; he was a match 
for the Old Bailey advocate in the technicalities of the criminal 
law or the rules of evidence ; in bankruptcy he was as much at 
home as the judge in bankruptcy himself, and needless to say he 
was a master of the common law under which he was nurtured. 
And to this versatility Loi'd Esher has added a quality without 
which learning may avail little for the administration of justice; 
he has been ever '' rich in saving common-sense." He once 
declared that the business of a judge is to find a good legal reason 
for the conclusions of common-sense, and this dictum is the key 
to the success of his judicial career. He has never been one of 
the Pharisees of technicality \iho think that man was made for 
the law, and not rather the law for man ; he has ever striven to 
mould the law to meet the exigencies of business and the 
changes in civil society. His shrewdness, his knowledge of the 
world, has enabled him to see what justice required, and he has 
bent all the resources of his fine intellect and his legal learning 
to do that justice. 

This freedom from technicality, this readiness to welcome 
reforms and loyally carry them out, is the more remarkable and 
the more honourable when we remember the system and the 
traditions under which Lord Esher was trained ; that his career 
reaches back to the days when *'right and justice and substance,*' 
as Lord Bussell of Killowen lately said, ^^were sacrificed to the 
science of artificial statement," the pseudo-science of special 
pleading ; to the days when Jarndyce v. Jamdyce was dragging 
its weary length along in an unreformed Court of Chancery, and 
law and equity were on worse terms than Katherine and 
Petruchio in the «arly days of their courtship. Called to the 
Bar more than half a century ago. what a retrospect is his; what 
kaleidoscopic changes of law and life have passed before his 
view I Yet through them all Lord Esher has come, not only 
ripe in experience, but almost unscathed by time. With all his 
burden of more than eighty years, the Master of the Bolls is still 
—or was till yesterday — the youngest judge on the Bench, the 
most light-hearted, and the most popular. Whatever attractions 
there might be in other Coui'ts, Court of Appeal No. 1 was always 
ftill. His genial wit played round all alike — his brothers on the 
Bench, Attorneys-General, eminent Queen's Counsel, confident 
juniors — ^piercing often to the heart of the case ; ridentem dicere 
verum quid vetatt But it was ^' beautifuUest sheet-lightning/* as 
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Carlyle says/ ^' never condensed into thnnderbolts.'' Those who 
were hardest hit never felt the sting rankle, for no venom winged 
the shaft, as they knew, and kinder heart never beat beneath the 
ermine. The anecdote which we recently reproduced showed 
how keenly he could feel for those whom it was his duty judicially 
to condemn. 

Betirement must alwajrs be blended with sadness, both for the 
judge who quits his illustrious post and for those who remain 
behind to regret him ; bat it ought to be no slight consolation to 
the Master of the Bolls to feel, as he may justly feel, in retiring 
that he has added not a little to the greatness and glory of the 
noble edifice of English law by his judicial record, and that he 
carries with him into his well-earned repose the respect, the 
admiration, and the love of every member of the legal profession. 



The Bnqlish and United States Psaotitioneb.— The writer 
of an article in the American Law Review on *' American Lawyers 
and their Making'' says : "As to the relative merits of the English 
and American practitioner, it is almost impossible to speak. 
Nothing could be less worthy of praise than the lower type of 
lawyer in the United States. It is not exacted or expected that 
he should be a gentleman, a man of education or intelligence, 
and the safeguards against dishonesty or bad chai*acter are almost 
as slight as against incompetency. A Western chief justice, how- 
ever, recently said in my hearing that an American lawyer of 
distinctly secondary rank in this country had, when nearly fifty 
years of age, been called to the English Bar, and been able there- 
after to win, perhaps, the first place at that Bar, if we may judge 
by the consideration of his fellows or by his fee-book. He refer- 
red, of course, to the late Mr. Benjamin. No similar case of an 
English lawyer winning the first eminence at the American Bar 
is recalled.'' The honour of being the most candid critic of the 
American Bar among the foreigners who have discussed its char- 
acter is given to Mr. Bryce, who in his '' American Common- 
wealth " writes, '^ Notwithstanding this laxity, the level of legal 
attainment is, in some cities, as high or higher than among either 
the barristers or the solicitors of London. This is due to the 
extraordinary excellence of many of the law schools. I do hot 
know if there is anything in which America has advanced more 
beyond the mother country than in the provision she makes for 
legal education." 
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CURRENT TOPICS. 
The acceptance by Sir Oliver Mowat, Minister of Justice 
of Canada, of the office of lieutenant-governor of Ontario, 
probably brings to a close the active connection of Sir 
Oliver v^ith the legal profession. His resignation of a 
seat on the superior bench of Ontario — that of vice- 
chancellor — was a proceeding not usual in this country, 
nor in England, though there have been several instances 
in England of county court judges resigning in order to 
take other positions. For example, Mr. Kenelm Digby, 
who has pleaded many Canadian cases before the Judicial 
Committee of the Privy Council, not long ago resigned 
his position as judge of a county court, to take an import- 
ant permanent position in the Department of the Secretary 
of State. Sir Oliver Mowat held office as judge of the 
Chancery Division from 14th November, 1864, to 26th 
October, 1872, when he resigned. His subsequent career 
as premier of the province fully justified the step, and 
there can be little doubt that in this position he has been 
at least as useful to the profession of Ontario and to the 
public as if he had retained his seat on the bench. 



The November term of the Court of Api>eal a^ Montreal 
was almost a surprise in the amount of work disposed of. 
Out of 44 cases on the list 82 were heard within eight 
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days, or, deducting half a day occupied by the delivery 
of judgments, within seven and one half days. Making 
due allowance for the time consumed in hearing motions, 
etc., about one appeal per hour was argued during the 
term. This rate could hardly be exceeded with proper 
regard to the interest of the parties, and it is certainly 
far in advance of the average progress in this Court during 
the last thirty years. The list of judgments rendered ex- 
hibits the unusual fact that there were ten reversals and 
but one confirmation^^ result which is calculated to in- 
fuse considerable activity into the business of the Court. 



The death of Baron Pollock occurred rather suddenly on 
November 21st, — the result of a cold by which he was at- 
tacked while on the South Eastern Circuit. Sir Charles 
E. Pollock was born in 1823. He was the fourth son of 
the late Chief Baron Pollock. He was called to the Bar 
in 1847, and made a Q. C, in 1866. On the resignation 
of Baron Channell, in 1878, he was raised to the Bench. 
He had thus completed twenty-four years* service at the 
time of his death, and was the senior in length of service 
after the retirement of Lord Esher. Baron Pollock was 
" the last of the Barons," and the English Bench nowi 
for the first time in six hundred years, is without an occu- 
pant bearing this ancient title. He was also one of the 
six surviving sergeants-at-law. 



A correspondent of the London Times directs attention 
to an important change in United States patent law. By 
the law relating to grant of patents which has been in 
force for the last quarter of a century, inventors were per- 
mitted to obtain patents at any time during the life of 
their home or foreign patent provided the invention had 
not been in public use in the United States for more than 
two years before their application for patent. A new law, 
however, will come into force on January 1st, 1898, ac- 
cording to which an inventor is debarred from obtaining 
a United States patent if he has applied for a patent for 
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the same invention in any other country more than 
seven months before he applies for a patent in the United 
States. Many thousands of patentees have still the right 
of protecting their inventions in the United States, but 
they will lose this right when the new law comes into 
operation. 

The long vacation in England is now seriously threat- 
ened. A good many persons are for doing away with it 
altogether, and now the Incorporated Law Society has 
declared in favour of reducing it to two months, begin- 
ning on the first Monday in August, and ending on the 
last Saturday in September. This change would make 
it very nearly correspond with the legal' vacation in 
Oanada. 

QUEEN'S BENCH DIVISION.' 

London, 2T October, 1897. 

Before Wright and Kennedy, JJ. 

Davis v. Kbilly (32 L.J.) 

PromUsiory note — Delivery of note on account of debt — Note in hands 
of third party — Action for original debt 

Appeal from the Westminster County Court. 

The plaintiff, as trustee in bankruptcy of one Burnley, sued 
the defendant for goods sold and delivered to the amount of 252. 
Burnley had supplied the goods to the defendant on the security 
of a bill for 20/., dated October 4, 1896, drawn by him on the 
defendant, the acceptor, at three months, and subsequently 
indorsed by Burnley to one Bullock. On Januaiy 4, 189*7, the 
bill became due, but was dishonoured. Bullock, as indorsee for 
value, sued Burnley on the bill, and on January 21 Burnley sued 
Reilly for the price of the goods. Burnley filed a petition, and 
a receiving order was made against him on January 30. Bullock 
proved against Burnley in the bankruptcy on the note, and then 
handed over the bill to Davis, the trustee, who was appointed 
trustee on February 22, and who on April 2 applied for a sum- 
mons for leave to be added as plaintiff in the action of Burnley v. 
Eeilly, which leave was granted. The judge gave judgment for 
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the plaintiff for 252. Against this judgment the defendant 
appealed. 

The Court (Wright, J., and Kennedy, J.) held that it was a 
good defence at common law to a claim on the original debt to 
plead that the negotiable instrument given in payment or part 
payment of that debt was outstanding in the hands of a third 
party at the commencement of the action, and that there was no 
rule entitling the plaintiff to amend this defect in the course of 
the action ; but the defect could be cured here by Davis bringing 
a fresh action, and there was in any case no defence as to 52. 

Appeal withdrawn on tei*ms. 



London, 3 July, 1S9*I. 

Before Wright, J. 

Hunt v. Hunt (32 L.J.) 

Husband and wife — Separation deed — Molestation — Covenant against 
— Vexatious proceedings. 

Before Wright, J., at Nisi Prius without a jury. 

In 1880 the plaintiff had executed a deed of separation with 
her husband, the defendant, by which they had agreed to live 
apart, with mutual covenants against molestation by either. In 
1896 the defendant went to Texas, and shortly afterwards com- 
menced proceedings for a divorce in the District Court of El 
Paso on the ground of desertion by his wife previous to the date 
of the execution of the deed. In pursuance of these proceedings 
he caused a notice to be served on the plaintiff in England of his 
statement and of his intention to apply for a commission from 
the District Court to take the depositions of witnesses in England. 
The plaintiff bi'ought this action for damages for breach of his 
covenant against molestation by the defendant, and for an 
injunction against him or his agents taking any steps in England 
to caiTy on the proceedings in the District Court of El Paso. 

Wright, J, held that in the case of British subjects who had 
been married under English law, and subsequently separated 
under a deed, it vf as prima facie unjustifiable for one party with- 
out good cause shown to take proceedings for a divorce in 
a foreign country, and that under the circumstances here dis- 
closed the defendant's conduct was vexatious, and amounted to a 
breach of his covenant against molestation. 

Judgment for the plaintiff and for an injunction. 
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COUET OF APPEAL. 

London, 24 May, 1897. 

Before Lord Esher, M.E., Smith, L.J., Chitty, L.J. 

Maoaulat v. Pollby (32 L.J.) 

Solicitor and client— Authority of solicitor to coinpromise claim — 
Action not commenced. 

Appeal from an order of Grantham, J., at chambers, refusing 
to stay the action. 

The action was brought to recover compensation for personal 
injuries. 

It appeared that the plaintiff, who had sustained personal 
injuries in respect of which he alleged the defendant was liable 
to him in damages, whilst lying in a hospital was visited by the 
clerk to a solicitor. The plaintiff gave the clerk particulars of 
the accident, and instructed him to act on his behalf in the 
matter of his injuries. Before any action was commenced, the 
solicitor agreed with the solicitoi*8 to the defendant to take a sum 
of fifteen guineas in settlement of the plaintiff's claim. This 
amount, together with a sum of two guineas for costs, was accord- 
ingly paid to the solicitor. The plaintiff was not informed of 
the compromise, and never received any part of the money paid 
to the solicitor. The plaintiff subsequently commenced the 
present action. 

The defendant applied at chambers for a stay of proceedings 
upon the ground that the plaintiff's claim had been satisfied, 
Grantham, J., refused to make the order. 

The defendant appealed. 

Stephen Lynch, for the defendant, referred to Chawn v. Parratt, 
32 Law J. Eep. C. P. 19T, and Fray v. Vowles, 28 Law J. Eep. 
Q.B. 232. 

C. E. Jones, for the plaintiff, was not called upon. 

Their Lordships, following the decision of Willes, J., in I>uffy 
V. JJaiMon, 16 L.T. (n.s.) 332, held that the solicitor before 
action brought had no implied authority to compromise the 
plaintiff's claim, and that, inasmuch as the plaintiff had not in 
fact authorized the compromise or assented to it, he was not 
bound by it, and they accordingly dismissed the appeal. 



I 
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COSTS IN FOREIGN COUNTRIES. 

The Society of Comparative Legislation has published an 
exceptionally interesting contribation to our knowledge of the 
legal profession outside this country. A commonly received 
opinion prevails that costs are excessively high in England, and 
that if actions are carefully and satisfactorily heard, they are 
more expensive here than abroad. The society has caused 
detailed inquiries to be made in the principal countries of the 
world, and the second number of its magazine contains the 
results of them. Speaking generally, the main result is to show 
that English practice is not at all widely divided from that of 
other civilized States. While there is elsewhere nothing so 
detailed, or, we might add, so ridiculously provocative to the 
client, as our "bill of costs," except in Germany, where there is a 
fixed scale of costs depending on the sum recovered, the prin- 
ciples on which legal remuneration is awarded are much the 
same as here. In summing up the answers received to his 
inquiries Master Macdonell (vrites as follows : " On the whole, 
one is struck by the similarity of the systems of costs described 
in these reports. The same problems have been considered by 
foreign courts as by ours; independently, much the same 
solutions have been adopted ; and the same devices have been 
resorted to to protect clients. The rules as to taxation of costs 
laid down in French, Italian, Dutch, and Spanish manuals of 
procedure appear to be substantially the same as those recog- 
nized in England. In some form or other the distinction be- 
tween party and party and solicitor and client costs is recognized 
in all countries in which costs ai*e allowed to a successful liti- 
gant. In most of our colonies the systems of remuneration are 
much the same as here." It has been found very difficult to 
compare costs in litigation abroad with those incuiTcd in parallel 
cases in England, because the procedure is often so differont. 
Eoughly, however, litigation involving small sums seems to be 
dearer here than in Fi*ance, while for large sums it is cheaper. 
In the United States lawyers are paid at an altogether higher 
rate for litigious work, and they often have no other to do. 
Indeed, from our own experience, we doubt whether Mr. Davies, 
of the New York Bar, has not under-estimated the usual charges 
of the most popular of his learned friends. He puts them at 
about 50/. a day, the practice being to charge in that manner. In 
Germany you can go to law, it seems, for veiy little. A speci- 
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men bill in an action for 30^. is given. The statement of claim 
extended to fourteen pages, but it cost only Is. bd. A subsequent 
''pleading" cost 5d., and another ^\d. The total sum was 10/. 
135., from which the taxing-master struck off 6s., and this total 
included and was in great measure made up by the Ck>urt fees. 
Some striking ditlerences from our own practice are disclosed, 
which at least deserve the attention of legal reformei*8. The 
most noticeable is the fact that payment contingent on results is 
almost universally legal abroad. A change in this direction 
might abolish much of the uncertainty as to the cost, which 
makes many men of moderate means dread litigation as the 
plague. — Law Journal (^London), 



JOHN WTLXES AND THE LIBERTY OF THE PBES8 
—THE WILKES CUP, 

In the year 1*772, on the 24th of January, the Court of Com- 
mon Council of the City of London voted a silver cup to the 
celebrated patriot, John Wilkes, for his defence of the freedom of 
the press, and left the design to his own direction. The death of 
Cffisar in the Soman Senate House was the subject of his choice, 
being, he said, one of the greatest sacrifices to public liberty 
recorded in history. The dagger being in the first quarter of the 
city arms, furnished the hint of 

*' The dagger wont to pierce the tyrant's breast" — Popb. 

Julius CsBsar is represented on the cup as he is described by 
historians at that important moment, i.t.^ gracefully covenng 
himself with his toga and falling at the base of the pedestal 
which supports the statue of Pompey. Brutus, Cassius and other 
Soman s who conspired on behalf of their country, form a circle 
around the body of CflBsar. Every eye is fixed on Brutus, who is 
in the attitude of congratulating Cicero on the recovery of the 
public liberty, and pointing to the prostrate and expiring man. 
At the bottom of the cup is the following inscription, encircled 
with myrtle and oak leaves : 

M * » ♦ jyjay every tyrant feel 
The keen deep searchings of a patriot's steel I " 

— CeUBCHIIiL. 

On the reverse of the cup is the inscription: "The gift of the 
City of London to Alderman Wilkes, 1772.*' 

The facts which occasioned the presentation of this cup are 
very interesting, and were as follows : On the meeting of Parlia- 
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ment in 1*769, some occasional sketches of the proceedings of the 
House of Commons were printed in the London Evening Post, 
other newspapers in a short time followed the example. On the 
12th of February, IT^l, Colonel George Onslow, at the instigation 
of the cabinet, complained that six printers of newspapers had 
printed parliamentary debates and proceedings. All these persons 
were ordered to attend the House. Some obeyed the summons, but 
Miller, the printer of thei/oyk29n Evening Post, did not comply with 
the oi*der. Colonel Onslow having previously declared that he in- 
tended to bring before the House every printer who had printed 
any of the debates or proceedings of Parliament, in order that they 
might receive the punishment of their contumacy, it was concerted 
between Wilkes and Mi*. Almon,.the proprietor of the Ijondon 
Evening Post, that if Miller, the printer of that journal, should 
be sought for, a serious, a bold and a strong resistance should be 
made. The plan was this : The printer should pay no regard to 
the order to attend the House of Commons, but if the House sent 
a messenger to apprehend him Miller was to have a city con- 
stable in readiness to take the messenger into custody, that then 
they were to proceed to the Mansion House, where Mr. Alderman 
Wilkes, the Loiti Mayor (Brass Crossby), and Mr. Alderman 
Oliver would attend as magistrates. Circumstances happened 
exactly as had been foreseen. The printer having neglected to 
attend to the order of the House of Commons, on the 16th of 
March a messenger of the House came to take him into custody. 
The printer thereupon gave the messenger in charge to the city 
constable for an assault, and they all proceeded to the Mansion 
House. The messenger attempted to justify the aiTest of the 
printer by virtue of the speaker's warrant, but on it being shown 
that the messenger was not a peace officer, and moreover that 
the wari*ant was not backed by a city magistrate, the court, after 
hearing the case, discharged the printer from the custody of the 
messenger. The printer in his turn now charged the messenger 
with a breach of the peace, and was thereupon bound over to 
prosecute the messenger, who was desired to find bail for his 
offence. This the messenger refused to do ; he was therefore 
committed to prison (Wood street counter). By this time the 
deputy serjeant-at-arms arrived from the House and gave the 
required bail for the prisoner. The ministry and their party in 
the House of Commons were enraged at this violent resistance to 
their power. The Loi'd Mayor and Mr. Alderman Oliver were 
ordered to attend the House. The clerk to the Lord Mayor was 
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also ordered to attend with the hook containing the entry of the 
bail found by the meebenger. 

The Lord Mayor and Mr. Alderman Oliver were committed to 
the Tower, where they were visited by all the lords and members 
of the House of Commons, who were in opposition to the 
ministry, as well as by great numbers of private gentlemen. 
They also received addresses containing expressions of the 
highest approbation and of the wai'mest thanks from eveiy ward 
in the city of London . The clerk to the Lord Mayor duly 
attended the House and was ordered to immediately expunge the 
entry from his book. Wilkes was left alone, for the House 
feared to arrest him ; they had, however, recourse to a prudent 
subterfuge. They ordered him to attend on the 8th of April, 
and then moved the adjournment for the Easter vacation until 
the 9th. The Lord Mayor and Mr. Alderman Oliver were liber- 
ated on the 8th of May, the day of the prorogation of Parliament. 
The city was illuminated in their honor, and every mark of 
rejoicing was displayed. The corporation of the city of London 
presented each of the above magistrates with a silver cup, in 
commemoration of their valuable services in defence of the free- 
dom of the press. The design of the cup which was presented to 
Mr. Alderman Wilkes, by order of the common council, was as 
above mentioned. 

The struggle between Parliament and the press concerning 
the printing of debates was not repeated. Parliament seems to 
have acknowledged that constituents have a right to know the 
Parliamentary proceedings of their representatives. From that 
time to the present the debates in both Houses have been con- 
stantly printed in all newspapera, and Parliament, as well as the 
public, has profited by the facility given to the press, and 
obtained by the city of London in the manner above explained. — 
Law Magazine ds Review (London). 



PsBBs IN THX Court of Appeal.— The statement made that 
Lord Ludlow is the only peer (not a Master of the Bolls) who 
has sat in the Court of Appeal since it has been constituted in its 
present shape, is quite erroneous. The Lord Chancellor and the 
late Lord Coleridge, as well as Lord Kussell, have frequently 
presided over the tribunal, and since ex-Lord Chancellor were 
made ex-officio members of it, Lord Herschell has sat in the 
Court. — Law Journal. 
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DE FACTO CORPORATIONS, 

The Supreme Coui-t of Wiflconsin has recently rendered a 
decision {Bergenm v. Hobbs, *71 N.W.B., 1056) which raises 
anew for discussion the question of the sufficiency of technically 
irregular incorporation as a defence to an action against the 
would-be incorporators as partners. It appeared that a pro- 
vision of the Wisconsin statutes, under which the defendants 
essayed to incorporate the Bayfield Agricultural Association, 
required the filing of the certificate of organization, with other 
papers, in the office of a register of deeds. It was held — ^the 
court, as it seems to us, adopting a nan*ow and technical spirit of 
construction — that a deposit of the papers with the proper 
register, with instructions to record and return them, was not a 
sufficient filing to enable the proposed corporation to come into 
being, and that the defendants were therefore personally liable 
for claims for labor in improving grounds, and othei*wise for- 
warding the intended corporate enterprise. 

It would seem that this decision is contrary to the weight of 
authority throughout the Union. Judge Marshall, of the 
Supreme Court of Wisconsin, filed an elaborate and well con- 
sidered dissenting opinion. The learned dissenting judge foi^ 
mulates as '^ the true doctrine," <^that it is sufficient to constitute 
a corporation de faciOj as against one who has recognized its 
corporate existence, that there be a law under which it might 
exist de jure, an attempt in good faith to organize under said 
law, and a subsequent user of the assumed corporate powers." 
We .understand this statement to be substantially expressive of 
the general law governing the subject. 

A recent case in our own state is Demareat v. Flack, 16 Daly, 
337 ; 123 N. Y. 205. The discussion by the New York Court of 
Appeals in this case was principally directed to the determining 
that the procuring of incorporation by citizens of this State, 
under the laws of a sister State, for the purpose of doing business 
here, is not, as matter of law, *'a fraud and an evasion of our own 
laws and hence in conflict or inconsistent with our domestic 
policy." 

The conclusion was reached that such a foreign corporation is 
entitled to recognition in our own tribunals. In the opinion of 
the General Term of the Coui't of Common Pleas in the same 
case the general question of the sufficiency of defective technical 
organization, so fai* as outsidei-s dealing with the intended cor^ 
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poration are concerned, was more specially discussed, with a 
review of various authorities, State and Federal. In the opinion 
of the Court of Common Pleau it is remarked : 

'' There is an overwhelming current of authority throughout 
the United States on the point that where a corporation has 
once come into actual existence through the due observance of 
the original formalities required for that pui*po8e, subsequent 
omissions or irregularities in the completion of its organization 
or the prosecution of its business shall not be available as a 
defence in matters of contract, either to the coi'poration itself or 
to its directors or stockholders, and cannot be taken advantage of 
by outsiders who have had business dealings with it." 

The case before the Wisconsin court would seem to be slightly 
different from Demarest v. Flack, because there was a defect in 
complying with the original formalities. ]N evertheless the follow- 
ing language from the dissenting opinion in the Wisconsin case 
seems to express the substantially just and common-sense position 
to be taken, fortified, as the court shows, by the authority of 
many adjudicated cases : 

"The very meaning of the term '^de facto" indicates that 
nothing more is necessary to the existence of a de facto corpor- 
ation than the exercise of corporate powers in good faith. 
Corporation de facto — that is, a corporation from the fact that it 
18 acting as such under color of right in good faith. The exis- 
tence of the law, and some attempt to comply with it, are 
essential, because without them there can be no assumption of 
the right to coi*porate existence in good faith. Persons cannot 
be said to honestly obtain the right to corporate existence, in the 
absence of any law authorizing the organization, or in the absence 
of some honest attempt to comply with such law. 

The law and such attempt, or user of the franchise, whatever 
mistakes may be made in so doing — such as the filing of articles 
of organization when they are required to be recorded, or the 
recording of articles when they are required to be filed, or the 
filing of such articles in the wrong office, or any other of the 
numerous mistakes that might be made — make a corporation 
good eveiy where, in all courts and places, till successfully chal- 
lenged by the State. There is hai-dly any end of authority, all 
in harmony on this subject, but we content ourselves by refer- 
ring to the following additional cases : Haas v. Banky 41 Neb. 
754, 60 N. W. 85; Lake Church v. FroisUe, 37 Minn. 447, 35 N. 
W. 260 ; Snider's Sons' Co. v. Troy, 91 Ala. 224, 8 South. «58; 
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Stout Y.ZuUek, 48 N.J. Law, 601, t. All. 362 j McCarthy ▼. 
Lavasche, 89 III. 270 ; Hudson v. Seminary Corp,, 113 III. 618 ; 
City of St Louis v. ShieldSy 62 Mo. 24*7 ; Central A. A M. Associ- 
ation y. Alabama Gold L, Ins. Co,, 10 Ala. 120 ; Palmer v. Law- 
rence, 3 Sandf. 161 ; North v. State, 101 Ind. 356, 8 KB. 159."— 
N. Y. Law Journal, 



MB. JUSTICE CRANNELL. 

Mr. Arthur Moseley Channell, Q.C., has been appointed to be 
one of the Justices of the High Court in the place of Mr. Justice 
Yaughan Williams, appointed a Lord Justice of Appeal. Mr. 
Channell, who was bom in London in 1838, is the only sui*viying 
son of the late Baron Channell, who was a distinguished member 
of the Court of Exchequer. His scholastic career was scarcely 
less successful than his professional career has been. He was 
educated at Harrow, where Sir Francis Jeune, Sir Greorge 
Trevelyan, and Mr. Kenelm Bigby were among his contem- 
poraries. He defeated Sir Greorge Trevelyan in the race for the 
position of ^^top" of the school, and, gaining a foundation scholar- 
ship, proceeded to Trinity College, Cambridge, where he gradu- 
ated as twenty-sixth wrangler and was placed in the second class 
in the classical tripos of 1861. His reputation at the university 
was based quite as much upon his prowess as an oarsiHan as upon 
his success as a scholar. He won the Colquhoun Sculls in 1860, 
and the XJnivemty Pairs in 1861, and rowed in the first Tiinity 
boat which won the Grand Challenge Cup and the Ladies' Plate 
at Henley in 1861. He was called to the Bar at the Inner 
Temple in 1863, and read with Pownall, a well-known convey- 
ancer, and Edward Bullen, the famous special pleader. In the 
early part of his career, until the practice he acquired in London 
and on the South-Eastern Circuit justified him in abandoning the 
favourite method of acquiring experience in forensic work, he 
devilled for Chief Justice Bovill, Mr. Justice Day, and Mr. 
Murphy, Q.C. He was made a Queen's Counsel in 1885, and 
three years later was appointed Eecorder of Bochester. Daring 
the past two years he has occupied the position of vice-chairman 
of the Council of the Bar — a fact which affords ample evidence 
of the esteem in which he is held by the profession. He has 
never taken any active part in politics, and this is certainly not 
the least welcome feature of his appointment to the Bench. His 
leisure is devoted to yachting. — Law Journal (London). 
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GENERAL NOTES. 

AuTHOBiTY OP Ebpoets. — Consideriiig how largely English 
law rests on the authority of decided cases, it is rather sarprising 
how little trouble is taken to appraise the value of the different 
sei-ies of our vast range of reports. When Mr. Preston cited a 
case from the " Chancery Gases of Baraardiston," Lord Lynd- 
hui-st exclaimed, '^ Barnardiston, Mr. Preston 1 I fear that is a 
book of no great authority. I recollect in my younger days it 
was said of Baimardiston that he was accustomed to slumber over 
his note-book, and the wags in the rear took the opportunity of 
scribbling nonsense in it." So when Espinasse was cited to the 
late Chief Baron Pollock, that learned judge is reported to have 
said, '' Espinasse t let me see ; wasn't that the deaf old reporter 
who heard one half the case and reported the other ? " '' Fitz- 
gibbon's Eeports " (1*728-33) came in for some scathing remarks 
from Lord Raymond. That learned judge described them as a 
libel upon the Bar and the Bench, and said that they had made 
the judges, and particularly himself, talk nonsense by wholesale. 
'^ See the inconvenience of these reports I They will make us 
appear to posterity for a parcel of blockheads." Yet these, and 
many others of indifferent authority, are cited indiscriminately, 
under stress of argument, in our Courts every day. Why does 
not the Bar Council publish a canonical list of books, reports, 
and text books sanctioned by the judges? In old days, many of 
the series of i*eport8 were licensed by the judges. It is only fair 
to say, however, apropos of Lord Raymond's strictures on "Fitz- 
gibbon's fiepoi-ts," that Sir James Burrows observes : '^ I have 
examined all the King's Bench cases in them very carefully, and 
have compared them with my own notes, and find him to have 
made the judges talk almost verbatim what I took down myself 
from their own mouths." But is not this quite compatible with 
Lord Raymond's wrath ? Could even a Solomon stand being 
reported verbatim ? — Law Journal {^London), 

Influenoe of the Oath. — People know little of human 
nature who think that the solemnity of an oath might be dis* 
pensed with on the part of witnesses in a Coui't of justice — that 
the conscientious man may be trusted to tell the truth because 
"right is right," and that for the unconscientious an oath is an 
idle fm*m. These theorists do not reckon with the supei*stitious 
beliefs which thousands of years have wrought into the very 
soul of man, into the weft and warp of his consciousness ; dor- 
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mant but quickly awakening into vivid life — beliefs which 
recognize in the oath a real appeal to Heaven and darkly dread 
a swifb-avenging Nemesis on the forsworn. The system of ordeal 
on which for 200 years our law rested for its sanction is a mar- 
vellous testimony to the living, unabated force of such super- 
stition — strong because it is the shadow of a truth. The par- 
ticular forms of oath which will appeal to such superstitious 
sentiment are, as we know, various. The Chinaman prays that 
if he forswears himself his soul may be cracked as the saucer 
which is broken in Court is cracked. Quite recently a Buddhist 
was sworn, and the form which the interpreter informed the 
Court he respected was the extinguishing of a candle — a wax 
vesta, it seems, would not do— and he prayed that if he did not 
speak the truth << his soul might be blown away in the same way 
as was the ligl^t." This is interesting not only to the lawyer, 
but to the philosopher, and for this reason : Buddhists are usually 
credited with aspiring to Nirvana in the next world — a state of 
ecstatic annihilation. The soul is supposed to be absorbed into 
the infinite as a drop of water melts into the ocean. The above 
form of oath is at variance with such a view. It points to a 
belief in the individuality of the soul after death. — Ih. 

The MsDiiEYAL Mabket.^ — ^In reading the history of English 
law, one of the things which strike us most is the continuity of 
legal ideas, of legal institutions. Market overt, for instance, still 
invests a contract for the sale of goods with a special sanctity. 
In Professor Maitland's '^ Domesday Book and Beyond '' we see 
the germ idea of this, get a glimpse of the growth of the medie- 
val market. Early law, it must be remembered, does not allow 
men to buy and sell everywhere. It would simplify too much 
the disposal of stolen goods— of cattle, for instance, by the cattle- 
lifter. The law establishes a market, and a person who buys 
elsewhere runs a risk of being ti*eated as a thief if he happens to 
buy stolen goods^ But where does the market establish itself? 
The answer is, in the king's burh — the fortified hilltop, the 
nucleus of the later borough — because a special peace spreads 
around it for a space specified with curious minuteness of ^'3 
miles, 3 furlongs, 3 acrebreadths, 9 feet, 9 handbreadths, 9 
bai'leycorns.'' Anyone who broke the king's burh or was guilty 
of unlawful violence within the king's peace must pay a hea^y 
fine; he might lose his hand if he drew a sword. Here, then, 
was the sanctuary of trade, an oasis of industrialism where men 
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might come and go safe under royal protection. On market days 
this **peace" was intensified. But the **peaoe" was not altogether 
a royal bounty. The king took care to get his tolls, and a very 
profitable source of revenue this became as trade prospei*ed. The 
disputes of the market-place also furnished abundant litigation 
for the borough Court, and here, again, the king made his profits. 
— Law Journal (^London), 

Christianity and the Law. — Christianity, we have often 
heard, is part of the common law of England, but Chief Justice 
Best was committing himself to a very bold proposition when he 
said in Bird v. Holbrook that there is no act which Christianity 
forbids that the law will not reach. True it is that neither the 
law nor Christianity will allow shipwrecked mariners, for 
instance, to eat a boy companion in order to save their lives ; but 
the law does allow one shipwrecked mariner who is clinging to a 
spar to push another off if the spar will not suffice to support 
both, which certainly Christianity does not. The law, in fact, 
allows what, for want of a better word, we may call legitimate 
selfishness. It commends the higher standard of Christianity, 
but does not exact it. The particular instance which Chief Jus- 
tice Best had in his mind was the inhumanity of setting spring 
guns without notice. And it is one which very well illustrates 
the Christian attitude of our law. The law allows a man to be 
vigorous in the protection of his property, but not vindictive. 
He could (at one time) set spring guns in his grounds with due 
warning, as he still may at night in his dwelling-house ; saying, 
in effect, to trespassers, ** If you come here, take the conse- 
quences." Then the trespasser coming to the danger is the 
author of his own wrong. This is logical. But he must not set 
a secret and fatal snare, as the defendant in Bird v. Holbrook did. 
A trespasser is not to pay for his trespass with his life unless he 
chooses to run the risk. If he does, * volenti non fit injuria.' — lb, 

Bailway Punctuality. — Questions are continually raised as 
to whether pei^sons aggrieved by the failure of railway companies 
to run their trains punctually according to the advertised times 
have any legal remedy. The conditions of the contract of car- 
riage incorporated by reference on tickets to the published time- 
tables &c. of the company, where ambiguous, will be read against 
the company. In the earlier decisions on the subject the Courts 
were disposed to treat the conditions as creating a contract to 
insure punctuality as far as practicable, and Le Blanche v. The 
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London and North-Western Bailway Company, L.B. 1 0. P. Div. 
286, 313, held that a person who was delayed by unpanctnality 
was entitled to take a special train and charge the cost as 
damages. But the companies can refnse to gnarantee punctuality 
and their present conditions are to this effect, with the result 
that the passenger is really without remedy (Lockyer v. TJie 
International Sleeping Car Company, 61 Law J. Eep. Q.B. 501 ; 
McCartan v. The NorthrEaetem Bailway Company , 54 Law J. Bep. 
Q.B. 441). The result of these decisions appears to be that the 
tables are a mere representation as to the time b^ore which a 
train will not start from or arrive at a particular station, but that 
there is no promise or contract to start or arrive at the times 
specified. —Law Journal (London), 

An English Q.C. galled to the Irish Bar. — ^The London 
Timee says: — *' Amongst the calls to the Bar at Dublin was one 
of exceptional interest — namely, that of Sir Alexander Edward 
Miller, Q.C, of Lincoln's Inu, who appeared in a stuff gown, 
wearing on his left breast the medal of a Companion of the Order 
of the Star of India. His presence recalled the circumstances of 
the eventful contest for the representation of the University of 
Dublin, in which he came forward as the accredited candidate of 
the Conservative Government in 1875, and was opposed by Mr. 
Edward Gibson, Q.C, the Lord Chancellor, before whom he 
appeared seeking admission to the Irish Bar. It is the first 
instance of the kind which has ever occurred. Sir A. Miller has 
close ties of family and property with the North of Ireland and 
was for years an active member of the general synod of the 
Church of Ireland. He is a graduate of the University of Dublin, 
an LL. D. , and member of the Senate. He was proposed by the 
Lord Chief Baron." 

County Court Business in England. — ^The character of the 
present work of the County Courts does not warrant any 
very great change in their constitution. Of 1,081,867 plaints 
entered in 1895, no fewer than 1,068,908 were for amounts not 
exceeding 202. These figures show that the County Court, 
though possessing higher powers, continues to have for its chief 
business the collection of small debts. 

JuDioiAL Anglbrs. — Three of the present Lords Justices — 
Lords Justices Smith, Eigby, and Collins — are all distinguished 
Cambridge men. All three are also anglers, and find the chief 
pleasure of their vacations in the catching of salmon. 
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AN EDITORIAL ANNOUNCEMENT. 

With the present number ** The Legal News " com- 
pletes its twentieth year, and the editor's connection 
with it comes to an end. As to the reasons for this step 
it is sufficient to say that the increasing pressure of other 
engagements has made it difficult for the writer to give 
adequate attention to his labors as a journalist, and he 
has long felt the need of some relief. The publishers are 
not in a position at present to make any definite an- 
nouncement as to the future of the journal, but it may 
be continued under other management, in whose hands 
we trust that it will have a long and prosperous existence. 

Twenty years, however long in the prospect, are but a 
brief span in the retrospect. Still, twenty years form no 
inconsiderable period in legal chronology. It is a period 
longer than the ordinary term of judicial service. It is 
more than half the average span of the lawyer's profes- 
sional life. It is one-third of the long Victorian reign, 
and more than one-seventh of the time which has elapsed 
since the cession of Canada. 

What changes have occurred in our own part of the 
Dominion during this period ! Four Chief Justices, Sir 
Antoine Dorion, Sir Francis Johnson, Sir William Mere- 
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dith and Sir Andrew Stuart, have passed away. Not a 
single member of the Court of Appeal survives, and but 
five members of the Superior Court for the Province of 
Quebec, as constituted twenty years ago, are now on the 
bench. They are, Chief Justice Casault, Justices Bouthier, 
B^langer, Caron and Bourgeois. In the ranks of the bar the 
change is equally great. The elders of twenty years ago 
have for the most part disappeared from the arena ; the 
rising men of twenty years ago are growing elderly; 
and pressing close behind them is a host of young men 
who were then in the school-room. It is not our purpose, 
however, to indulge in melancholy reminiscences on the 
present occasion. We shall only add that our work in 
connection with this journal has always been a great 
pleasure to us, and we desire to express our gratitude to 
the many friends who have aided us from the beginning. 



The case of Cusson v. Delorme illustrates the law's un- 
certainty. By the original decision of Mr. Justice Archi- 
bald (Q.R., 10 S. C. 829) the action was dismissed Then 
the Court of Appeal reversed this judgment and main- 
tained the action (Q. R., 6 Q. B. 202.) The latter judg^ 
ment has now been reversed by the Supreme Court. The 
actual value of the land in dispute probably was less 
than forty dollars. 



The Judicial Committee of the Privy Council has given 
the decision which was virtually announced at the hear- 
ing of the question, viz., that the provincial governments 
have the right to appoint Queen's Counsel with precedence 
in the local or provincial courts. The judgment does not 
interfere with the Dominion right of appointment. The 
undue augmentation of the ranks of Queen's Counsel 
which will probably follow this decision is an inconveni- 
ence of our constitutional system which does not appear 
to have been foreseen, and which must be accepted, 
unless the title should be dispensed with altogether. 
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SUPREME COURT OP CANADA. 

Ottawa, 10 November, 1897. 
Nova Scotia.] 

Enook v. Knock. 

Easement — Winter road — Appurtenant way-^Neceasary way — Im- 
plied grant — Landlocked tenement — User— Evidence of -^Pre- 
scription — Discontinuous user — Contentious user — Obstruction 
of way — Interruption of prescription— Acquiescence — Limitation 
of action— B, S. K 8. (6 ser.) c. 112— jB. S. N. S. (4 ser.) 
c. 100—2 dkSWm.ir. (Imp.) c. 71, s. 2 <fc 3. 

E. owned lands in the county of Lunenburg, N.S., over which 
he had for years utilized a roadway for convenient purposes. 
After his death the defendant became owner of the middle portion, 
the parcels at either end passing to the plaintiff, who continued 
to use the old roadway, as a winter road, for hauling fuel from 
his wood-lot to his residence, at the other end of the property. 
It appeared that though the three parcels fronted upon a public 
highway, this was the only practical means plaintiff had for the 
hauling of his winter fuel, owing to a dangerous hill that pre- 
vented him getting it off the wood-lot to the highway. There 
did not appear to be any defined form of the way across the lands 
more than a track upon the snow, during the winter months, and 
it was not utilized at any other season of the year. This user 
was enjoyed for over twenty years prior to 1891, when it appeared 
to have been first disputed, but from that time the way was ob- 
structed from time to time up to March, 1894, when the defend- 
ant built a fence across it that was allowed to remain undisturbed 
and caused a cessation of the actual enjoyment of the way during 
the fifteen months immediately preceding the commencement of 
the action in assertion of the right to the easement by the 
plaintiff. • ^ 

The statute (R. S. N. S. 5 ser. ch. 112) provides a limitation 
of 20 years for the acquisition of easements, and declares that no 
act shall be deemed an interruption of actual enjoyment, unless 
submitted to or acquiesced in for one year after notice thereof 
and of the person making the same. 

Held, that notwithstanding the customary use of the way as a 
winter road only, the cessation of user for the year immediately 
preceding the commencement of the action was a bar to the 
plaintiff's claim under the statute. 
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Seld also, that the circumstances under which the roadway had 
been used did not supply sufficient reason to infer that the way ' 
was a necessary easement appui*tenant or appendant to the lands 
formerly held in unity of possession, which would pass by impli- 
cation upon the severance of the tenements, without special 
grant. 

Appeal allowed with costs. 

Wadey Q,G.j for appellant. 

Harrington^ Q,C., for respondent. 



Coram Giboua&d^ J. 

31 December, 1896. 

Ex PARTE MaODONALD. 

Habeas corpus^JurisdicHon — Form of commitment — Territorial 
division — Judicial notice^R. S. C. c, 135, «. 32. 

A warrant of commitment was made by the stipendiary magis- 
trate for the police division of the municipality of the county of 
Pictou, in Nova Scotia, upon a conviction for an offence therein 
stated to have been committed '< at Hopewell, in the county of 
Pictou." The county of Pictou appeared to be of a greater ex- 
tent than the municipality of the county of Pictou, there being 
also four incorporated towns within the county limits, and it did 
not specifically appear upon the face of the warrant that the 
place where the offence had been committed was within the mu- 
nicipality of the county of Pictou. The Nova Scotia statute of 
1895 respecting county corporations (58 Vict. ch. 3, s. 8) contains 
a schedule which mentions Hopewell as a polling district in 
Pictou county entitled to. return two councillors to the county 
council. * 

Held, that the court was bound to take judicial notice of the 
ten*itorial divisions declai*ed by the statute as establishing that 
the place of the off^ence mentioned was within the teriitorial ex- 
tent of the police division. 

Held also, that the jurisdiction of a judge of the Supreme Court 
of Canada in matters of habeas corpus in criminal oases is limited 
to an. inquiry into the cause of imprisonment as disclosed by the 
warrant of commitment. 
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HISTORIC COLLISIONS BETWEEN BENCH AND BAR, 

** Grood feeling," says Mr. Oswald in his work on " Contempt 
of Coart/' '< nearly always exists between the bench and bar, and 
when it is interrupted the reason for it may generally be found 
to exist on both sides. There is scarcely any instance upon 
recoi*d in the superior courts of a conflict between the bench and 
bar becoming so acute as to lead to the committal of an advocate 
for contempt while conducting his client's cause. Even Chief 
Justice Jeffreys (who is said to have browbeaten and sometimes 
threatened counsel) does not appear to have put in force the 
power of committal against counsel. And during the progress • 
of the once celebrated Reg v. Castro^ or Tichborne case (which in 
its hearing occupied the time of the court for a longer period 
than any other trial on record, except that of Warren Hastings), 
although there were frequent conflicts between bench and the 
advocate for the " claimant," and several reminders to him by 
the judges of the weapon with which the law armed them, the 
court never went to the length of depriving the client of the ser- 
vices of his advocate. The natural disinclination of the court to 
interfere with counsel in such a way as to take his services from 
his client ought to form a strong reason for counsel not assuming 
too great a license." This passage may be taken as a good, 
short exposition of the true position, and of a correct appreciation 
of what the proper relations should be. 

It is difficult to find a clear case of a barrister being punished 
for contempt while actually pleading for his client in court. Re 
Pater is, however, such a case (12 W.R. 823). Of two other 
cases cited by Mr. Oswald, where both persons committed were 
litigants, and apparently solicitors, Carus Wilson's case (? Q.B. 
984) may be, for the present purposes, worth loooking at ; in the 
other (Reg. v. Jordan, 36 W.R. 589), Mr. Justice Cave said that 
the observation, *' That is a most unjust remark," however said, 
is a gross insult to any court of justice, and if not withdrawn 
amounts to a contempt. Re Pater does not help us much. Mr. 
Pater, a barrister practising at the Middlesex Sessions in 1864, 
feeling himself aggrieved by certain interruptions on the part of 
the foreman of the jury, remarked in his speech for the defence, 
'* I thank God there is more than one juryman to determine 
whether the prisoner stole the property, for, if there were only 
one, and that one the foreman, from what has transpired to-day, 
there is no doubt what the result would be." For this he was 
ultimately fined £20. On appeal to the Queen's Bench Chief 
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Jostice Cockbom said : ''It appeared that Mr. Pater was fined 
for certain words uttered in his address to the jury, and I quite 
a^^ree with Mr. Pater's counsel (Denman, Q.G., McMahon, and 
Kenealy) that the words in themselves are words which any 
counsel might have uttered in the honest discharge of his duty, 
and if they had been so uttered, though they might have been 
harsh and unpleasant to the party affected, that could not have 
been construed into contempt. But, on the other hand, if, though 
used in the coui-se of his address to the jury, they were not used 
for the purpose of inducing the jury to come to a conclusion in 
favor of his client, but for the purpose of wantonly insulting one 
of the jurors, then I say they are an abuse of the privilege of 
counsel, and properly punishable as contempt of court." 

The court refused any relief. It will be noticed here that the 
contempt was not for words uttered to the bench, but the deputy 
assistant judge stated in his affidavit that, on his imposing the 
fine, Mr. Pater said : — " This shall not rest here. I will bring 
the subject under the notice of Sir George Grey, and very prob- 
ably your removal from the bench will be the result.'* With 
other instances of barristers punished (by fine or commitment) 
for contempt on grounds totally different to those in question, 
there is no need to deal here. 

There are some ^historic precedents of impassioned dialogue 
between the representatives of the two orders. To begin with, 
there is the classic story of Wedderburn in 1757. Lockhart, 
being against him in the Inner House at Edinburgh, showed 
'' even more than his wonted rudeness, and superciliousness," and 
called him " a presumptuous boy." ''When," says Campbell 
(Life of Loi-d Loughborough in the Chancellors, vol. 6, p. 47), 
" the presumptuous boy came to reply, he delivered such a 
furious personal invective as never was before or since heai'd at 
the Scottish bar." Wedderburn*s language, reported by Camp- 
bell, was an outrage on decency. Lord President Craigie, being 
afterwards asked why he had not sooner interfered, answered, 
"Because Wedderburn made all the flesh ci*eep on my bones." 
But at last his Lordship declared in a firm tone that " this was 
language unbecoming an advocate and unbecoming a gentleman*" 
Wedderburn, now in a state of such excitement as to have lost 
all sense of decorum and propriety, exclaimed that " his Lord- 
ship had said as a judge what he could not justify as a gentleman." 
The president appealed to his brethren as to what was fit to be 
done, who unanimously resolved that Mr. Wedderburn should 
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retract his words and make a humble apology, on pain of depri- 
vation. All of a sudden, Wedderborn seemed to have subdued 
his passion, and put on an air of deliberate coolness, when, 
instead of the expected retraction and apology, he stripped off 
his gown, and, holding it in his hands before the judges, he said : 
*' My Lords, I neither retract nor apologize ; but I vrill save you 
the trouble of deprivation ; there is my gown, and I will never 
wear it more^viriute me involve.'' He then coolly laid his gown 
upon the bar, made a bow to the judges, and, before they had 
' recovered from their amazement, he left the court, which he 
never again entered." 

Another Scotchman, who also rose to be Lord Chancellor of 
England, played a nobler part in his contention with the bench. 
In 1*784 the Dean of St. Asaph was indicted at Shrewsbury for 
seditious libel, and he was defended by Thomas Erskine. The 
jury found him **Guilty of publishing only." Buller, J. : " If you 
find him guilty of publishing, you must not say the word " only." 
Erskine : '^ By that they mean to find there was no sedition." 
Juror : " We only find him guilty of publishing. We do not find 
anything else." B. : ** I beg your Lordship's pardon, and with 
great submission. I am sure I mean nothing that is irregular. I 
understand they say, ** We only find him guilty of publishing." 
Juror: ** Certainly, that is all we do find." B. : ** If you only 
attend to what is said, there is no question or doubt.'' B. : 
'* Gentlemen, I desire to know whether you mean the word 
"only" to stand in your verdict" Jurymen : " Certainly." B. : 
Gentlemen, if you add the word "only" it will be negativing the 
innuendoes." E. : "I desire your Lordship, sitting here as judge, 
to record the verdict as given by the jury." B. " You say he is 
guilty of publishing the pamphlet, and that the meaning of the 
innuendoes is as stated in the indictment." Juror : " Certainly." 
B. : " Is the word "only" to stand part of the verdict? Juror : 
"Certainly." E.: "Then I insist it shall be recorded." B. : 
" Then the verdict must be misunderstood ; let me understand 
the jury." E. : " The jury do understand their verdict." B. : 
*' Sir, I will not be interrupted." B. : "I stand here as an advo- 
cate for a brother citizen, and I desire that the word "only" may 
be recorded." B. : " Sit down, sir, remember your duty, or I 
shall be obliged to proceed in another manner." E. : " Your 
Lordship may proceed in what manner you think fit ; I know 
my duty, as well as your Lordship knows yours. I shall not 
alter my conduct." (Campbell^ Ibid, p. 432). 
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The verdict was finally entered " Guilty of publishing, but 
whether a libel or not we do not find." 

Valuable as this precedent is, the comment of Campbell, him- 
self a judge and Lord Chancellor, is equally precious : '' The 
learned judge took no notice of this reply, and, quailing under 
the rebuke of his pupil, did not repeat the menace of commit- 
ment This noble stand for the independence of the bar would 
of itself have entitled Erskine to the statue which the profession 
affectionately erected to his memory in Lincoln's Inn Hall. We 
are to admire the decency and propriety of his demeanor, during 
the struggle, no less than its spirit, and the felicitous precision 
with which he meted out the requisite and justifiable portion of 
defiance. The example has had a salutary effect in illustrating 
and establishing the relative duties of judge and advocate in 
England." 

Another hot forensic milee is recorded about 1817 (2 Law and 
Lawyers, 357). Serjeant Taddy was examining a witness in the 
Common Pleas, and spoke of the plaintiff '* disappearing " from 
the neighbourhood. Park, J. : 'That's a very improper question, 
and ought not to have been asked.'' T. : That is an imputation to 
which I will not submit. 1 am incapable of putting an improper 
question to a witness." P. (angrily) : ** What imputation, sir ? 
I desire that you will not charge me with casting imputations. 
I say that the question was not properly put, for the expression 
'^ disappear " means " to leave clandestinely." T. : '' I say that it 
means no such thing." P. : '' I hope that I have some under- 
standing left, and, as far as that goes, the word certainly bore 
that interpretation, and therefore was improper." T. : "I never 
^ will submit to a rebuke of this kind." P.: "That is a very 
improper manner for a counsel to address the court in." T. : ''And 
that is a very improper manner for a judge to address a counsel in. " 
P. (rising very warmly) : *' I protest, sir, you will compel me to 
do what is disagreeable to me." T. "Do what you like, my Lord." P. 
(sitting down) : " Well, I hope I shall manifest the indulgence of 
a Christian judge." P. : " You may exercise your indulgence or 
your power in any way your Lordship's discretion may suggest, 
and it is a matter of perfect indifference to me." P. : "I have 
the functions of a judge to discharge, and in doing so I must not 
be reproved in this sort of way." T.: ** And I have a duty to 
discharge as counsel which I shall discharge as I think proper, 
without submitting to a rebuke from any quarter." Serjeant 
Lens was about to interfere. Taddy protested against any inter- 
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feroDce, bat Lens said, ''My brother Taddy, my Lord, has been 
betrayed into some warmth. "I protest," said Taddy; **I am 
quite prepared to answer for my own condnct." P. : " My 
brother Lens, sir, has a right to be heard." T. : '* Not on my 
acconnt ; I am fnlly capable of answering for myself." P. : 
''Has he not a right to possess the court on any subject he 
pleases?" T. : '^ Not while I am in possession of it, and am 
examining a witness." " Mr. Justice Park then, seeing evidently 
that the altercation could not be advisably prolonged, threw him- 
self back into his chair, and was silent." 

Lord Brougham mentions a strange scene, of which he was 
witness, amusing rather than of good example. At Durham 
(about 1810) a cause was being tried before Bai*on Wood. 
" There was heard an undergrowl on the other side from the 
Serjeant (Cockell), abusing Topping for his insolence and in- 
gratitude, and the Baron for his ignorance and partiality, and 
calling for his clerk to bring him some of the stomach tincture, 
which he knew would console him, as it was generally brandy 
with some water added, to give it a name rather than materially 
alter its nature." (Works, vol. 4, p. 384). 

Something has been said about Kenealy's case above. As a 
matter of fact^ his utterances in court never formed the subject 
of inquiry by any professional tribunal, but the important point 
to notice is that it was his Inn, Gray's, which set the Lord Chan- 
cellor in motion (on account of his editorship of the Englishman), 
with the result that he was dispatented, and which disbenched 
and disbarred him on the same ground. 

It will be clear from all the instances that no formula can 
exactly define to what length of retort or freedom of speech in 
addressing a judge counsel may with propriety — (as to safety, 
there is practically no question) — ^go. Obviously, a genuine 
instinct of self-respect will inspire an advocate with the exact 
measure of what is due to himself and what is due to his pro- 
fessional superior, just as it will antagonists in any other contro- 
versy. This is what Campbell called in Erakine, " The felicitous 
precision with which he meted out the requisite and justifiable 
portion of defiance." Without that instinct it mattera little at 
the bar, or anywhere else, on which side the merits of the dis- 
pute are ; it cannot be conducted in a seemly way by him that 
lacks it. 

Perhaps the true " rule " may be collected from a dictum 
attributed to Curran arguendo. He offended Judge Bobinson, 
who exclaimed furiously, " Sir, you are forgetting the respect 
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that you owe to the dignity of the judicial character." '^Dignify ? 
my Lord,'* said Curran. ** Upon that point I shall cite you a 
case from a book of some authority with which you are perhaps 
not unacquainted. **A poor Scotchman, upon his arrival in 
London, thinking himself insulted by a stranger and imagining 
that he was the stronger man, resolved to resent the affront, and 
taking off his coat, delivered it to a by-stander to hold. But 
having lost the battle he turned to resume his garment, when he 
discovered that he had unfortunately lost that also — that the 
trustee of his habiliments had decamped during the affray." So, 
my Loi*d, when the person who is invested with the dignity of 
the judgment-seat lays it aside for a moment to enter into a dis- 
graceful personal contest, it is in vain, when he has been worsted 
in the encounter, that he seeks to resume it — it is in vain that 
he endeavors to shelter himself behind an authority which he 
has abandoned.'' Eobinson exclaimed, **lf you say another 
word, rU commit you," " Then, my Loi-d, it will be the best 
thing you'll have committed this year." The judge did not do as 
he threatened, any more than was done in any of the cases 
already mentioned, or indeed in any recorded ; but it is instructive 
to read that '' He applied to his brethren to unfrock the daring 
advocate," but they refused. The true principle may be adduced 
from Cnrran's apologue. So long as a judge speaks in that 
capacity be he right or wrong, he is entitled to all respect of 
demeanor and all courtesy of language. The moment he des- 
cends to personalities, invective or criticism not warranted or 
required by his duty to the court, that is, to the public, he strips 
himself of his judicial function, and the person aggrieved by his 
language is entitled to speak to him as man to man, a relation 
which, of course, still includes that of gentleman to gentleman. 

In such a competition the judge, of course, starts with every- 
thing in his favor ; if he is worsted, or reduced to silence, it must 
be his own fault. That some judges have succeeded in being 
severe without being insulting, may be seen from Boger North's 
account of his brother, the chief justice (about 1675). " There 
were yet some occasions of his justice, whereupon he thought it 
necessai'y to reprehend sharply. As when counsel pretended 
solemnly to impose nonsense upon him, and when he had dealt 
with them and yet they persisted — this was what he could not 
bear — and if he used them ill, it was what became him, and what 
they deserved. And then his woi-ds made deep scratches ; but 
still with salve to his own dignity, which he never exposed by 
impotent chiding.— TAc Laiv Times QLandan). 
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FAREWELL WORDS OF AN EMINENT JUDGE. 

On Nov. 15, there was a large attendance of the Bench and 
Bar in the Lord Chief Justice's Court, when Lord Esher, the ex- 
Master of the Soils, took leave of the Bar. 

The Attorney-General addressed Lord Esher as follows, all the 
membei*s of the Bar standing : My Lord Esher, — Your lordship 
has been good enough to be present here to-day in order that I, 
on behalf of the profession of which you have been for so many 
years a distinguished ornament, might bid you a few words of 
farewell. My lord, recognizing in you another of those distin- 
guished advocates who trace no small pai*t of their success to the 
fact that they joined the great Northern Circuit, I doubt not that 
you owe some of your keen appreciation of clear and incisive 
argument to the fact that you had among your competitors and 
rivals such men as Edward James, Stephen Temple, and George 
Mellish, and some of us who were privileged to practise in the 
old Court of Admiralty remember well the distinguished position 
you attained there when Dr. Lushington was its iudge, a position 
which has made its mark on many judgments delivered during 
the last twenty years. But, my lord, interesting to you and to 
us as may be references to your lordship's career at the Bar, it is 
upon your lordship's position as a judge that I desire for a few 
moments to dwell. When, my lord, in 1868 you relinquished 
the high position of Solicitor-General to become one of the judges 
of the old Court of Common Pleas, there were not a few who 
thought that you had somewhat abruptly terminated what might 
have been a great parliamentary or forensic career. But, my 
lord, a few months were sufficient to satisfy all that in under- 
taking the great responsibilities of a judge you were acceptins; 
the duties of an office which you were well quali&ed to fulfil. 
My lord, many of us remember the great commercial years of 
prosperity and the Guildhall Sittings unshorn of any of their 
ancient glory, and can remember the trial of many causes in 
which your lordship's business knowledge and acquaintance with 
commercial affairs came out in sti*ong relief. My lord, your 
lordship's translation to the Court of Appeal in 1876, and your 
lordship's selection as Master of the Eolls, following one of the 
quickest thinkers who has ever adorned the English Bench, are 
steps in your career which met with universal approval and ap- 
probation. I pause not to consider whether the twenty-nine 
years during which your lordship has occupied high judicial 
position is without precedent, but this I say, without fear of crit- 
icism, that from the day when your lordship first sat upon the 
Bench until the day of your retirement your career has been one 
of continuous and increasing success. Your lordship made your 
Court a tribunal for business men in which mercantile usages 
and mercantile customs were grasped and appreciated, and while, 
my lord, you endeavored to bring to bear to the case which you 
had to decide all the legal knowledge at your disposal, you never 
permitted any legal technicalities to interfere with what you be- 
lieved to be Butetantial justice. My lord, we at the Bar have 
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winced at times under the searching criticisms of our arguments 
— criticisms which led us to stand up, as your lordship would 
have wished us to stand up, against the interIocutx)r7 comments, 
for the moment perhaps adverse to the views which we were ex- 
pressing on behalf of our clients. But your loixlship*s comments 
left no sting behind, and on reflection we felt that your great 
object was fii*st to ascertain the facts, and then to endeavor to 
see that justice should be done. My lord, I have but one more 
woi-d to say. There is one feeling to which expression must be 
given, and that is the conviction which has rested in the hearts 
of eveiy member of the Bar of your constant and unswerving 
loyalty to our profession. My loi*d, though you were far above 
us, you still wished to bo one of us ; you i*espected oui* wants and 
our aspirations ; you have shared our joys and our sorrows. My 
loi-d, it is this feeling which made it impossible that you should 
be allowed to retire in silence; it is this feeling which will link 
you with us in the future as it has in the past ; it is this feeling 
which will make you carry with you a wealth of good wishes of 
far more value than any feeble words in which I have expressed 
them ; it is this feeling which makes it so difficult for me to say 
the word which can scarcely be uttered by friends — I mean, 
farewell. 

Lord Esher replied : My dear Attorney-General, and all of you 
here, I have had some difficulty in coming to a determination as 
to the character in which I was to address you. I am no longer 
a judge, and I hardly, for a time, was able to determine what I 
am. I am still one of you, as I think. I am a serjeant>at-law. 
I am a barrister of more than ten years' standing. I am capable 
of being appointed a County Court judge, or to sit as a commis- 
sioner to hold an assize. I am therefore now what I have always 
tried to be, ^nd what I have always tried to make you feel that I 
was during the whole time I was a judge— namely, one of you, 
and only one of your equals. It is true that on the Bench, when 
I was in the position of an officer on the quarter-deck, I had and 
was obliged to give occasionally words of command ; but the mo- 
ment one leaves the deck one is nothing but a fellow-officer, and 
I have been nothing but a fellow-barrister with you always. It 
is in that character, therefore, that 1 desire to speak to you to- 
day. Now, next came to my mind what should be the tone 
which I should adopt — Shall it be the tone of sadness as of a last 
dying speech and confesHion, or shall I say that which I feel — 
that I am as happy as a man can feel under the circumstances in 
which I now am ? I have been a judge assisted by you all, by 
most of you who are here present, by almost all the profession, 
for twenty-nine years and some months. I believe myself it is 
the longest period ever known during which a judge has sat on 
the Bench as a judge. I believe so, but I am not quite sure. I 
have ceased to be a judge, and the Queen has given me an unusual 
mark of approval, and that mark and your presence here to-day, 
and saying what you have said, have made me not only happy, 
but as happy as a man can possibly be. You have mentioned 
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the mode in which, or the circumstances under which I became 
a judge. Well, all I will say to all of you is this — I became a 
judge because I had made up my mind and will from the begin- 
ning that I would be a judge. Sut do not suppose that I had no 
checks, and that there were not occasionally times when I thought 
that I was what people call " passed over/* which never really 
exists, as there is nothing to pans over because we are all equals ; 
but what I said to myself was, *^ Never mind, this is a check, but 
I will go on and I will get to the top if it is possible to do so." I 
recommend that to you all. There is another circumstance 
which I hope exists with many of you — that whenever there 
came a check, or whenever there came a difficulty, I had one by 
my side who assisted me with affection and with wise counsel, 
and who is the principal cause of my success in life. On this 
happy occasion, then, let me speak, not sadly, but with joy. I 
retire, not because 1 think I am totally unable now to continue 
to act as a judge — I think I could go on a little longer — but I 
thought it right, considering the age to which I have attained, 
that there should be a period of absolute rest in order to prepare 
for the next stage. Now, in considering what the Attorney- 
General has been good enough to say, I may consider it as if I 
were his client. He has said many things of me which, as his 
client, I can only say have been as happily said as could be said. 
He has been speaking of me as a judge. I can only say that for 
once he has not convinced me, by what he has said, that what he 
has said is correct. I may say this as to my own method since I 
was a judge — I feel confident that riever on any one single occa- 
sion at any period of my judicial career have I done anything 
except try, from the beginning of each case until it was ended, to 
get at the tnith of the matter. I have never allowed my atten- 
tion to be called to anything else in Court. I have listened to 
witnesses ; I have listened to arguments, and I have tried to test 
them and to consider them as they went on ; and my great desire 
was, first of all, to come to a right detei*mination as to what was 
the truth of the case in respect of which the parties were in dis- 
pute. I speak, of course, of civil actions. I have never been an 
enemy to the preliminary mode of investigation before the case 
comes into Court I have been a supporter of the means by 
which the paHies can bring themselves to the real issue. I think 
that those means are sometimes, and not seldom, abused ; that 
people will take objections and ask questions and insist on rights 
which are not wanted in the particular case. But, however that 
may be, when once the case has come into Court my desire and 
effort have been to get at what is the true state of things ; and 
whether there has been a proper compliance with the prelimin- 
ary steps at that moment has become entirely immaterial. I 
never could bring myself to think that a judicial tribunal ought 
to allow a person's rights to be overthrown because there had 
been some mistakes made in the preliminary steps or investiga- 
tions by those who were his advisers. Well, having got, as I 
have tried to get, at the true facts of the case, I then had to con- 
sider what was the law. I am speaking, as I have said, of civil 
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actions and dispates between parties. The duty of the judge is 
to find oat what is the rale which people of candor and honor and 
fairness in the position of the two' parties would apply in respect 
to the matter in hand. That is the common law of England, and 
there is no other law. It is not only the common law, but if we 
go to equity it is the same thing. The law of England is not a 
science ; it is a practical application of the rules of right and 
wrong to the particular case oefore the Court. And the canon of 
law is that that rule should be adopted and applied to the case 
which people of honor and candor and fairness in such a transac- 
tion would apply each to the other. Now if that be so, if any 
. supposed rule of law is put forward which would prevent the rule 
of right being applied, the supposed rule of law must be wrong ; 
and if it ever be alleged that the law will prevent the truth being 
established and oblige the Court to say that that is not true 
which is trae — if ever any such rule of law is attempted to be 
put forwai-d, it must be wrong, and I have always said so. Now, 
what the rules of right and wrong in the particular case are must 
be determined in each particular case ; but nobody can have read 
the i*eports of decisions of great judges fi*om the earliest times in 
England without trying to find in those reports the mode and 
manner in which those judges have stated the rule of conduct of 
the Court, and that is what is called authority. But no decision 
— at least, in my opinion — of any judge as to the rule of law other 
than in an Act of Parliament can compel any Court now to say 
that they were prevented fi*om deciding that to be true which 
was in reality true; there is no such thing in the law as a rule 
which says that the Court shall determine that to be true which 
the Court believes and knows to be untrue. Now, those being 
the rules of conduct which I have laid down for myself, I have 
tried to carry those rules through. I have been assisted, as you 
must all know, by judges sitting with me whose aid has been to 
me inestimable. I have been fortunate enough to retire, as I say, 
with a mai*k, an unusual mark, given to me — a mark which I 
think has never been given to any judge for mere legal conduct 
since the time of Lord Coke. I have received that mark from 
the Queen, and that mark can leave nothing for me to wish. I 
cow have received from you this kind greeting, and I have only 
one painful word, as the Attorney-General has said, to use from 
beginning to end, and that is to say to all of you, Good-bye. 

His loniship then bowed to the ±Sar, and, having shaken hands 
with some of the judges, retired amidst hearty hand-clapping on 
the part of the Bar and others in Court. 

*^ My first client," said M. Cbaix d'Est Auge at the dinner 
table of a prospeix>us bourgeois, " was the greatest scoundrel 
unhung — a oad egg any way you took him. But I got him o£P. 
He was the black sheep of a ^ood family, and his conviction 
would have made a great scandal." Towards the close of the 
dinner a pompous, important pei*sonage entered, and as the host 
was about to mtroduce him to the advocate, he said : ''Oh, I need 
no introduction to M. d'Est Auge. I was his first client." 
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REGENT UNITED STATES DECISIONS. 

Ccarrier. — An express company delivering a package of money 
to an imposter who represents that he is the consignee is held, 
in Pacific Exp. Co. v. Shearer (111.) 37 L.E.A. 177, to be not 
relieved by the fact that the imposter telegmphed for the money 
in the name of the consignee and himself received the reply, 
although the sender of the money believed the telegram came 
from the person whose name was signod to it. The authorities, 
which are somewhat in conflict, as to the effect of deliveiy by a 
carrier to an imposter, are reviewed in the note to the case. 

Contract. — ^An agreement to establish a railroad d^pdt at a 
certain place in consideration of a right of way in held, in Texas 
& P. B. Co. V. Scott (C. C. App. 5th C.) 37 L.E.A. 94, to be 
satisfied by maintaining the d^pdt there for thii'ty-six years, 
although it is then removed on account of the exigencies of 
business. 

A member of a club who shares in a '' tilke out " or percentage 
of the winnings of gambling which the club receives from the 
games played there, and in which he to some extent acts as 
manager, is held, in White y. Wilson (Ky.) 37 L.E A. 197, to 
be such a joint wrongdoer with the winner that he cannot 
recover on a note for money loaned for use in the game. 

A contract by attorneys at law for services to prevent the 
finding of an indictment is held, in Weber v. Shay (Ohio) 37 
L.B.A. 230, to be illegal and void, irrespective of their belief 
in the guilt of the accused. 

Criminal law. — To constitute larceny of money found in a 
pocketbook the intent to appropriate it is held, in State v. Bayes 
(Iowa) 37 L.E.A. 116, not necessarily to exist at the time 
when the pocketbook was found, if the fact that it contains 
money is not then known. It is sufficient if the intent is formed 
when the money is discovered. The authorities on the rights 
and liabilities of the finder of property are reviewed in a note to 
the case. 

Evidence. — The admissibility of declarations of a sick pei*son 
to his physician is held, in WiUvame v. Great Northern E. Co. 
(Minn.) 37 L.E.A. 199, to be limited to statements of existing 
pain or of other existing symptoms, and exclusive of descriptions 
of past symptoms or past experiences. It is also held that state- 
ments to a physician by a person respecting his own virility are 
not admissible in evidence in his own favor, but are mere hear- 
say. 

Insurance. — An agreement by an insurance broker that double 
lines of insurance shall not be taken in the same company by his 
principal is held, in John R. Davis Lumber Co. v. Hartford F. Ins. 
Co. (Wis.) 37 L.R.A. 131, to be binding on the principal — 
especially where he takes the benefit of the policy after know- 
ledge of the facts. 
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Insanity. — An insane delusion is held, in He Kimherly (Conn.) 
3<r L.E. A. 261, to be a false belief for which there is no reason- 
able foandation, and which would be incredible under the given 
circumstaDces to the same peraon if of sound mind, and concern- 
ing which his mind is not open to permanent correction through 
evidence or arguments. The numerous cases on the question 
what constitutes insane delusions are collected in a note to this 
case. 

Lease. — A landlord's duty to use reasonable care to protect the 
property of his tenant from injury by the elements whilB repair- 
ing a roof or putting on a new one at his request is held, in 
Werthemer v. Saunders (Wis.) 3*7 L.E. A. 146, to be one which 
he cannot delegate to an independent contractor so as to be 
relieved from liability if the contractor is negligent. 

Partnership, — On the dissolution of a partnership by the death 
of a member, real estate is held, in Steinberg v. Larkin (Kan.) 37 
L.E. A. 195, to be regarded as personal property for the pur- 
pose of closing up the business, and on a settlement it may pass 
to the surviving partner without any formal conveyance. 

Schools. — A rule of the board of health excluding from public 
schools un vaccinated children who have the right to attend the 
schools is held, in StatCy ex rel. Adams v. Burdge (Wis.) 3t L.E. 
A. 15? , to be void unless authorized by statute. 

The liability of a school corporation organized solely for the pub- 
lic benefit, to an action for injuries caused by the negligence of its 
officers or agents, is denied in Freel v. Oratvfordsville (Ind.)' 73 
L.E. A. 301, unless such action is expressly authorized by 
statute, or authority to raise money to pay such claims is given. 
In a note to the case are reviewed the authorities on the liability 
of a school district or school corporation to an action for damages 
from negligence. 

Warehouse receipts. — So-called storage warrants issued by a 
furnace company which is not in the warehousing or storage 
busine'ts, for pig iron in its yard, are held, in Geilfuss v. Gorrigan 
(Wis. 37 L.E. A. 166, insufficient to constitute negotiable ware- 
house certificates, although they are in the usual form thereof. 

Water course. — The artificial state or condition of flowing 
water, founded upon prescription, is held, in Smith v. Youmans 
(Wis.) 37 L.E. A. 285, to be a substitute for the natural con- 
dition, such that parties may have a right to insist on the main- 
tenance of the new condition. Therefore owners of land on the 
shore of a lake which has been raised by a dam so that their 
property has been benefited by covering swampy shores, are held 
to have an easement on their part after the owner of the dam 
has acquired a prescriptive right to maintain it, so that, so long 
as he does not surrender or abandon his easement to maintain 
the lake above its natural level, they may insist on his main- 
taining the dam at its full height. 
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